LITIGATION
Alert

February 28, 2011

Supreme Court To Decide Scope of FCA Public Disclosure Bar

Thanks in part to congressional amendments expanding the scope of liability and removing barriers to filing suit under

the statute, 2010 was a banner year for the False Claims Act ("FCA").

According to data compiled by the

Department of Justice, 573 FCA qui tam complaints were filed under seal in 2010, up from 433 in 2009 and 379 in

2008.1 The increase in cases was accompanied by a corresponding increase in the total amount of civil settlements and

judgments obtained by the government and individual plaintiffs (known as "relators"). For 2010, the government
secured over $3 billion in civil settlements and judgments, a 25% increase over 2009; relators' earnings increased at a
similar rate.2 This spring, the United States Supreme Court will decide whether a key provision of the FCA statute should

be construed in line with the majority of courts of appeals, and thereby provide some restraint on this expanding source
of litigation. The Court is scheduled to hear oral argument in this case tomorrow, March 1.

Specifically, the Court will determine the appropriate scope of the FCA's so-called public-disclosure bar, which limits the

range of materials on which a relator's claims may be based. The bar is intended to prohibit individuals with little or no
personal knowledge of an alleged fraud from building a case, and seeking a significant statutory recovery, from publicly

available materials and information. To that end, the statute prevents relators from basing their claims on certain

enumerated public sources. The provision states:

No court shall have jurisdiction over an action under this section based upon the public disclosure of
allegations or transactions in a criminal, civil, or administrative hearing, in a congressional, administrative,
or Government Accounting Office report, hearing, audit, or investigation, or from the news media,
unless the action is brought by the Attorney General or the person bringing the action is an original
source of the information.3
The case before the Court—Schindler Elevator Co. v. United States ex rel. Kirk, No. 10-188— asks the Justices to decide

whether a federal agency's response to a Freedom of Information Act ("FOIA") request is a "report . . . or investigation"
within the meaning of the definition above.4 If so, a relator will be precluded from basing claims on information obtained

through a FOIA request unless he can establish that he is an "original source" of the information.5

When faced with this issue last year, the Second Circuit held that FOIA requests were not necessarily "report[s]" or

"investigation[s]"6 Instead, relying on the context in which the terms "report" or "investigation" are used in the statute,

the scope of the neighboring terms, as well as the legislative history, the court held that whether information provided
by a government agency in response to a FOIA request is deemed a "report" or "investigation" for purposes of the

public-disclosure bar depends on the circumstances of the request, the nature of the agency's search for responsive

materials, and the information provided in response.7 The Second Circuit held that this determination should be made
on a case-by-case basis.8

The Second Circuit agreed with the reasoning of a previous Ninth Circuit decision,9 which runs contrary to the decisions of

the majority of courts of appeals, including the leading decision by then-Judge Alito for the Third Circuit. In United States

ex rel. Mistick PBT v. Housing Authority of the City of Pittsburgh,10 then-Judge Alito looked to the plain meaning of the

terms "report" and "investigation" and concluded that FOIA requests and responses are necessarily encompassed by those
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terms, and therefore were disclosures prohibited by the statute, regardless of the particulars of the FOIA
request or government response at issue. The First and Fifth Circuits have reached similar conclusions.11

If the Supreme Court rejects the Second Circuit's interpretation and adopts a broad reading of the terms

"report" and "investigation" encompassing all FOIA requests and responses, as the majority of courts

of appeals have, it will recognize a reasonable limit on FCA actions where the source of the relator's
information is the government itself. Such a decision will likely mean that fewer qui tam FCA cases will

succeed and a greater number of filed cases currently under investigation by the government may be

dismissed on threshold motions and may not be allowed to proceed to discovery. Without the benefit
of FOIA to supplement the factual bases of their claims, relators who lack extensive firsthand knowledge

of fraud would have more difficulty pleading allegations that satisfy Federal Rule of Civil Procedure 9(b),
which requires that allegations of fraud be plead with particularity, including the facts and circumstances

of specific false claims, which many courts require for an FCA complaint to survive a motion to dismiss.12

As a result, courts would be more likely to dismiss FCA claims before discovery.13

Oral argument in Schindler Elevator Co. v. United States ex rel. Kirk is scheduled for March 1, 2011.

Justice Kagan has recused herself from hearing the case because of the Solicitor General Office's



participation in the case.
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