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 To qualify for federal tax exemption under Section 501(c)(3) of the Internal Revenue Code, 

an organization must satisfy certain organizational and operational requirements. One of these 

requirements provides that “no substantial part of the activities” of the organization may constitute 

“carrying on propaganda, or otherwise attempting, to influence legislation.” 

 Although the “no substantial part” requirement has been a part of the law for many years, 

there is remarkably little guidance interpreting it.  This places charities in a difficult bind: they are 

permitted to engage in some lobbying, although too much may jeopardize their exempt status, and 

there is no clear test for determining how much lobbying is too much.   

 In 1976, Congress responded to public charities’ complaints about the vagueness of the “no 

substantial part” test by enacting Sections 501(h) and 4911, which permit public charities to elect to 

be governed by specific expenditure limitations on their lobbying activities.  This “lobbying election” 

provides clear rules in the form of dollar limitations that enable electing charities to achieve certainty 

as to the amount of lobbying that is permissible under Section 501(c)(3).  The IRS regulations 

implementing these provisions contain definitions and exceptions that are quite liberal, and it is 

advantageous for many public charities of a certain size to make the lobbying election. 

 The discussion below explains the “no substantial part” test under Section 501(c)(3) and the 

“lobbying election” that is available to public charities under Sections 501(h) and 4911.  It also 

discusses the lobbying rules applicable to private foundations, which are much more restrictive than 

those applicable to public charities. 

A. No Substantial Part Test 

In applying the “no substantial part” test an organization must: (1) determine which of 

its activities constitute “lobbying” and (2) evaluate whether those activities may be considered 

“substantial.”   

1. What Is Lobbying?   

The regulations under Section 501(c)(3) define lobbying as any attempt to 

influence legislation.  “Legislation” is defined as action by Congress, any State legislature, any local 

council or similar governing body, or the public in a referendum, initiative, constitutional 

amendment, or similar procedure.  Legislation does not include attempts to influence executive 

branch or administrative agencies with respect to regulatory matters.  A charity will be treated as 
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attempting to influence legislation if it contacts members of a legislative body to propose, support, or 

oppose legislation (“direct lobbying”) or if it urges the public to do the same (“grassroots lobbying”). 

2. What Isn’t Lobbying? 

Although the regulations under Section 501(c)(3) do not contain any 

exceptions for activities that are not considered to be lobbying, the private foundation rules under 

Section 4945 describe the following four exceptions that are considered applicable to public charities 

as well: 

(a) Nonpartisan Study, Analysis, and Research 

Lobbying does not include the conduct of nonpartisan analysis, study 

or research, as long as the dissemination of such analysis does not advocate the adoption of 

legislation to implement its findings.  The analysis may conclude that legislation is appropriate to 

achieve a given objective if it contains a “sufficiently full and fair exposition of the pertinent facts to 

enable the public or an individual to form an independent opinion or conclusion.”   Nonpartisan 

analysis may not be disseminated to those interested in only one side of a particular issue.   

(b) Examinations of Broad Social, Economic, and Similar Problems 

Lobbying does not include examinations of broad social, economic, 

and similar problems.  However, communications on general topics which are also the subject of 

specific legislation should not refer to such legislation or encourage the recipients to take action. 

(c) Requests for Technical Advice or Assistance 

Lobbying does not include the provision of technical advice to a 

governmental body or committee in response to a written request.  This exception does not apply, 

however, to advice provided at the request of an individual legislator.   

(d) Self-Defense Communications 

There is an exception for direct lobbying with respect to proposed 

legislation that might affect charities’ existence, powers and duties, tax-exempt status, or the 

deductibility of contributions.  Within these specific areas, an organization may communicate with 

legislators or their staff and may initiate legislation.  However, this exception does not cover 

proposed legislation involving public policy issues that may be of importance to the charities in 

carrying out their future charitable programs.  For example, lobbying against legislation that would 

reduce federal funding for a particular program of interest to a public charity would not qualify under 

the self-defense exception; lobbying against legislation to eliminate the charitable contribution 

deduction would qualify. 

3. How Much Lobbying is Substantial?   

Neither Section 501(c)(3) nor the regulations thereunder provide guidance as 

to when lobbying activities constitute a substantial part of a charity’s activities.  It is simply not clear 

whether this determination is based on the charity’s activities, or its expenditures, or both.  A few 
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cases provide some limited guidance.  In Seasongood v. Commissioner, 227 F.2d 907 (6th Cir. 

1955), the court looked only at lobbying expenditures as a percentage of total expenditures and held 

that five percent of the organization’s budget was not substantial.  Subsequent cases have rejected a 

percentage test or have combined it with an overall evaluation of the significance of the charity’s 

lobbying activities.  The IRS takes the position that nonelecting charities must consider lobbying 

activities undertaken by volunteers on their behalf in determining the substantiality of their lobbying 

activities.  Without any bright-line test in this area, charities subject to the “no substantial part” test 

must exercise caution as to the size and scope of their lobbying activities.  

B. The Lobbying Election 

The vagueness of the “no substantial part” test led Congress to enact Sections 501(h) 

and 4911, which permit charities to elect to be subject to specific expenditure limitations on their 

lobbying activities.  The IRS has issued extensive regulations which provide electing charities with a 

clear set of standards that govern their lobbying activities. The lobbying election establishes different 

expenditure limitations on direct lobbying and grassroots lobbying, and it is important for electing 

charities to categorize their lobbying activities accordingly. 

1. Direct Lobbying 

Direct lobbying is defined as an attempt to influence legislation through 

communication with a member or staff of a legislative body or with any other government official 

who may participate in the formulation of the legislation, including an official of an administrative 

agency who has some responsibility for legislative matters.  The communication must refer to 

“specific legislation” and reflect a view on such legislation. 

2. Grassroots Lobbying 

Grassroots lobbying is defined as an attempt to influence legislation through a 

communication with members of the public that seeks to affect their opinions about the legislation. 

The communication must: (1) refer to specific legislation, (2) reflect a view on the legislation, and 

(3) include a “call to action” that encourages the recipient to take action with respect to the 

legislation.  A communication includes a “call to action” if it incorporates any one of the following 

elements: 

 It urges the recipient to contact a member or employee of a legislative body, or 

other government employee who participates in the formulation of legislation, for 

the principal purpose of influencing legislation. 

 It states the address, telephone number, or similar information for a member or 

employee of a legislative body. 

 It provides a petition or tear-off postcard for the recipient to communicate with a 

member or employee of the legislative body or other government employee who 

participates in the formulation of legislation for the principal purpose of 

influencing legislation. 
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 It identifies one or more legislators who will vote on the legislation as being 

opposed or undecided about the legislation, or as the recipients’ representative or 

a member of a committee or subcommittee that will consider the legislation; 

however, this does not include naming the main sponsor(s) for purposes of 

identifying the legislation.  

The regulations classify the first three types of “calls to action” as “direct” 

encouragement, while the fourth is deemed “indirect.”  This distinction is relevant in determining 

whether certain activities fall within the “nonpartisan analysis” exception discussed below.   

3. Special Rule for Mass Media Advertisements 

Notwithstanding the above rules, a paid advertisement will be presumed to be 

grassroots lobbying if it: 

 appears in the mass media two weeks before a vote of a legislative body or a 

committee thereof (but not a subcommittee) on a piece of highly publicized 

legislation; 

 reflects a view on the legislation; and 

 either refers to the legislation or encourages the public to communicate with 

legislators on the general subject of such legislation.   

Mass media is defined to include “television, radio, billboards, and general 

circulation newspapers and magazines.”  If the electing charity is itself a mass media publisher or 

broadcaster, all portions of that organization’s mass media publications or broadcasts are treated as 

paid advertisements in the mass media, except those specific portions that are advertisements paid 

for by another person. 

Legislation is considered to be “highly publicized” if: (1) it is covered 

frequently in general circulation newspapers and on radio and television, and (2) the pendency of the 

legislation or its terms, purpose, or effect are known to a significant segment of the public (not just 

the affected interest groups) in the area where the paid mass media advertisement appears.  A charity 

may rebut the presumption that a mass media advertisement is grassroots lobbying by demonstrating 

that the timing is unrelated to the upcoming legislative action or that it is a type of communication 

regularly made by the organization without regard to the timing of the legislation. 

4. What Isn’t Lobbying? 

The Code and regulations governing the lobbying election incorporate the 

exceptions to lobbying discussed at Section A.2 above, and provide an additional exception for 

certain membership communications.  The regulations offer more guidance as to the requirements of 

the nonpartisan analysis exception, and in particular whether activities falling outside that exception 

will be considered direct or grassroots lobbying.    
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(a) Nonpartisan Analysis 

The regulations provide that the nonpartisan analysis exception does 

not apply to a communication that refers to specific legislation, reflects a view on the legislation, and 

directly encourages the recipient to take action; if the call to action is indirect, however, the 

exception remains available.  The regulations include a special rule for nonpartisan analysis that is 

presented in a series.  Normally each individual broadcast or publication must qualify for the 

nonpartisan analysis exception on its own; however, a broadcast or publication that is part of a series 

will be evaluated as a whole.  If the series qualifies for the nonpartisan analysis exception, each 

separate presentation will qualify even though it would not if considered on its own.   

(b) Membership Communications 

The regulations provide that certain communications between a charity 

and its members are not treated as lobbying at all, and other communications are treated as direct 

rather than grassroots lobbying.  For these purposes, a member is someone who provides more than a 

nominal amount of time or money to the charity.  The rules regarding written communications made 

primarily to members (i.e., more than half of the recipients are members) are as follows: 

(1) Expenditures for a communication that refers to and 

reflects a view on specific legislation are not lobbying 

expenditures if the communication satisfies the 

following requirements: 

 

(A) The communication is directed only or 

primarily to members of the organization; 

 

(B) The specific legislation mentioned in the 

communication is of interest to the 

organization and its members; 

 

(C) The communication does not directly 

encourage the reader to engage in direct 

lobbying (individually or through the 

organization); and 

 

(D) The communication does not directly 

encourage the member to engage in grassroots 

lobbying (whether individually or through the 

organization). 

 

(2) Expenditures for a communication that refers to and 

reflects a view on specific legislation and that satisfies 

(A), (B), and (D), but not (C) are treated as direct 

lobbying. 
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(3) Expenditures for a communication that refers to and 

reflects a view on specific legislation and that satisfies 

(A), (B), and (C), but not (D) are treated as grassroots 

lobbying. 

 

5. Subsequent Use  

The regulations provide that in certain circumstances, subsequent grassroots 

lobbying use of materials that originally were not lobbying communications may cause the expenses 

of the materials to be treated as grassroots lobbying expenditures.  This rule only applies to materials 

or communications that refer to and reflect a view on specific legislation but that do not, in their 

initial format, directly encourage recipients to engage in lobbying.  If such materials are later used to 

encourage grassroots lobbying, they will be treated as grassroots lobbying communications unless the 

charity’s primary purpose in preparing the materials was not for use in lobbying.  The IRS will 

assume that there was a non-lobbying primary purpose if the charity makes a “substantial 

distribution” of the materials in their non-lobbying form either prior to or contemporaneous with the 

lobbying distribution.  The grassroots lobbying characterization applies only to expenses paid within 

six months before the subsequent use. 

6. Expenditure Limits 

Charities making the lobbying election are subject to the following limits on 

their total lobbying and grassroots lobbying expenditures:     

Total Direct and Grassroots Lobbying Expenditures 

 

If exempt purpose expenditures are:    the percentage limit is: 

 

Not over $500,000            20% of exempt purpose expenditures 

 

Over $500,000 but not    $100,000 + 15% of exempt 

over $1 million              purpose expenditures over 

         $500,000  

 

Over $1 million but not    $175,000 + 10% of exempt 

over $1.5 million       purpose expenditures over 

         $1 million 

 

Over $1.5 million    $225,000 + 5% of exempt 

purpose expenditures over 

       $1.5 million, not to exceed $1 million 
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Grassroots Lobbying Expenditures Limit 

 

   The grassroots lobbying expenditures limit is 25% of the total lobbying 

expenditures limit.   

 

The overall limits of $1 million for total lobbying expenditures, including 

$250,000 for grassroots lobbying expenditures restrict the utility of the lobbying election for very 

large exempt organizations with budgets well above $20 million, for which $1 million (or $250,000 

in the case of grassroots lobbying) may be considered an insubstantial part of their total expenditures. 

7. What Costs Are Included as Lobbying Expenditures?   

All costs of preparing a direct or grassroots lobbying communication are 

included as expenses for purposes of the expenditure limits.  These include the costs of researching, 

drafting, reviewing, copying, publishing, mailing, paper, ink, and transmission, as well as an 

allocable share of employee compensation and overhead expenses.  Note, however, that activities of 

volunteers are not considered lobbying for organizations making the lobbying election. 

8. What Are Exempt Purpose Expenditures? 

The lobbying expenditure limit is based on a percentage of a charity’s exempt 

purpose expenditures.  These are administrative expenses incurred for exempt purposes, including 

expenses for lobbying, depreciation and amortization of assets, grants which are restricted for 

nonlobbying purposes, and costs of in-house fundraising that is not conducted by a separate fund-

raising unit.  Exempt purpose expenditures do not include payments of unrelated business income 

tax, unrelated business income expenses, capital expenses for buildings or improvements, or 

expenses for separate fundraising units or outside fundraising consultants. 

9. Allocating Mixed Purpose Expenditures 

The regulations contain rules governing the allocation of mixed purpose 

expenditures, such as expenditures for communications that include a lobbying and a nonlobbying 

component.  If such a communication is sent “primarily” to members of a charity (more than 50 

percent of the recipients are members), it must allocate the expenditure between the lobbying and the 

nonlobbying components on a reasonable basis.  An allocation will not be considered “reasonable” if 

it treats as lobbying only the expenditures relating to the specific sentences containing the lobbying 

message, without including an allocation for the overall cost of the communication. 

If communications are sent primarily to nonmembers, the lobbying 

expenditures include all costs attributable to the lobbying communication and other communications 

on “the same specific subject of the lobbying message.”  A communication is considered to be on the 

same specific subject of the lobbying message if it discusses an issue that would be directly affected 

by the legislation mentioned in the lobbying message, or if it discusses the background or 

consequences of the specific legislation.  General fundraising appeals and background information 

about the charity would not be considered to be the same specific subject, while information about 

the potential adverse effects of the legislation to the charity would be.   



 

 - 8 - 

10. Allocating Lobbying Expenditures 

The regulations also contain special rules regarding the allocation of mixed 

lobbying expenditures that serve both direct and grassroots lobbying purposes.   

 The costs of a mixed lobbying communication sent primarily to members that 

encourages grassroots lobbying are allocated to grassroots lobbying. 

 The costs of a mixed lobbying communication sent primarily to members that 

encourages direct lobbying are allocated between direct and grassroots 

expenditures based on the proportion of members and nonmembers receiving the 

communication. 

 The costs of a mixed lobbying communication sent primarily to nonmembers will 

be treated as grassroots lobbying unless the charity can demonstrate that it was 

made primarily to encourage direct lobbying.  In that case, the charity may make 

a reasonable allocation between direct and grassroots lobbying. 

11. What Happens If Lobbying Limits Are Exceeded? 

If an electing charity exceeds either the total or grassroots lobbying 

expenditure limits for a given year, it will be subject to a 25% excise tax on the excess amounts.  If 

both the total and grassroots limits are exceeded, the tax will be based on the higher amount.  Its 

exemption will not be in jeopardy, however, unless either limit is exceeded by more than 50%, 

calculated using an average of the most recent four years. 

12. Affiliated Organizations 

The regulations provide that the lobbying expenditures of “affiliated” 

organizations must be aggregated in order to prevent related organizations from avoiding the 

expenditure limitations.  Organizations are considered to be “affiliated” if one can control the other’s 

action on legislative issues through overlapping directors or provisions in their governing 

instruments requiring one charity to be bound by decisions of the other.  Where two or more charities 

are members of an affiliated group and at least one member has made the lobbying election, the 

expenditure limits must be calculated on an aggregate basis.  If the aggregate expenditures exceed the 

permitted limits, each of the electing affiliated organizations must pay a proportionate share of the 

penalty excise tax.   

13. Making the Lobbying Election 

The lobbying election is made on IRS Form 5768.  The election is effective 

for the designated tax year (which may be the year in which the form is filed) and all subsequent 

years until it is revoked.  Form 5768 is also used to revoke the lobbying election, but revocation will 

have only prospective effect.  After an election is revoked, a charity may make a new election, but it 

will not be effective until at least one tax year after the year of revocation. 
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C. Recordkeeping 

All charities are required to disclose their lobbying expenditures on Schedule C of 

Form 990, and to maintain records that will enable them to calculate and report these expenditures.  

Charities should maintain records of their exempt purpose expenditures, including direct and 

grassroots lobbying expenditures.  Lobbying expenditures include not only the time and direct 

expenses attributable to lobbying activities, but also an allocable portion of administrative and 

overhead expenses.  Charities are permitted to use any reasonable allocation method.  While daily 

time sheets are not required, it is advisable for organizations to maintain some time records or other 

tracking mechanism to substantiate the portion of employees’ salaries that is allocable to lobbying 

activities. 

Electing charities must report their lobbying expenditures on Form 990, Schedule C, 

Part II-A; nonelecting charities must report their expenditures on Part II-B.  There is a common 

misperception that nonelecting charities are not required to maintain detailed records of their 

lobbying activities.  That is not the case, and failure to do so may prevent the charity from 

completing its Form 990 accurately, making it more difficult for the charity to establish, in the event 

of an IRS audit, that lobbying constitutes “no substantial part” of its activities.  

D. To Elect of Not to Elect 

There are clear advantages to making the lobbying election.  The principal one is the 

certainty that comes from having bright-line rules rather than the vague and highly subjective “no 

substantial part” test.  The problem for some larger public charities is with the expenditure 

limitations under the lobbying election.  The overall annual limit of $1 million for total lobbying 

expenditures, as well as the separate $250,000 limit for grassroots lobbying expenditures, may limit 

the utility of the lobbying election for larger institutions that periodically engage in lobbying 

activities on issues of importance that require expenditures in excess of these limitations, but which 

otherwise would not be considered substantial given the relative size of the organization.   

While some large public charities may consider the expenditure limits to be an 

obstacle to making the election, the result may be different for other institutions, particularly those 

whose lobbying expenditures regularly fall comfortably within the applicable annual limits.  These 

organizations may determine that the expenditure limits pose no realistic concern, and that the 

election could be terminated in the unlikely event they need to undertake a major legislative effort.  

E. Lobbying Rules Applicable to Private Foundations 

While public charities are permitted to engage in a certain amount of lobbying 

activities, private foundations are prohibited from making expenditures “to carry on propaganda, or 

otherwise to attempt, to influence legislation . . .” Such expenditures, if made, are subject to an 

excise tax under Section 4945.  Expenditures made for participation in political campaigns are also 

subject to the Section 4945 excise tax. 

The lobbying prohibition under Section 4945 applies to both direct and grassroots 

lobbying, as described by the regulations under Sections 501(h) and 4911.  In general, “legislation” 

includes “action by Congress, any state legislature, any local council, or similar legislative body, or 
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by the public in a referendum, ballot initiative, constitutional amendment, or similar procedure,” with 

respect to specific legislative proposals.   “Legislation” does not include action by “executive, 

judicial or administrative bodies,” but the prohibition does extend to contacting employees of 

executive branch agencies who have legislative responsibility over certain matters. 

The regulations under Section 4945 contain four exceptions to the prohibition against 

lobbying.  They allow private foundations to make expenditures for nonpartisan analysis, study or 

research; technical advice or assistance to a governmental body in response to a written request for 

such advice or assistance; self-defense communications; and examinations and discussions of broad 

social, economic, and similar problems. These exceptions are discussed above in detail at A.2. 

Although the Section 4945 exceptions to lobbying apply equally to private 

foundations and public charities, the regulations pertaining to membership communications do not. 

As described above, the regulations under Section 4911 exempt certain lobbying communications to 

electing public charities’ members from the definition of lobbying.  This exemption does not apply to 

private foundations.  A private foundation’s membership communications are governed by the 

general rules under Section 4911 for determining whether or not they constitute lobbying 

communications.  However, a private foundation may earmark a grant to an electing public charity 

for the purpose of membership communications.  Such a grant will not be a taxable expenditure.  

The private foundation should determine whether the electing charity meets all the requirements for a 

permissible membership communication as set forth in the regulations under Section 4911 before 

making the grant. 

In general, the prohibition against lobbying expenditures by private foundations does 

not extend to grants made to public charities who lobby.  General support grants to organizations 

who lobby are permitted if the grant is not specifically earmarked to be used for lobbying purposes.  

A grant is considered “earmarked” if it is made pursuant to an agreement, either written or oral, that 

the grant will be used for specific purposes.   

Specific project grants may be made to public charities who lobby if the total amount 

given to the grantee in a taxable year does not exceed the amount budgeted by the grantee for 

nonlobbying program activities.  Where the grant is a multi-year grant, this regulation applies to each 

year of the grant measured by the actual annual disbursement or by an amount derived from dividing 

the grant equally by the number of years of the grant.  The foundation may choose which method of 

grant measurement to use.  In determining whether a grant meets these requirements, a private 

foundation may rely on budget documents or other sufficient evidence provided by the grantee public 

charity.  Both the general and specific grant regulations apply equally to electing and non-electing 

public charities under Section 501(h). 

In addition to these permissible grants to public charities, private foundations may 

make grants to a charity conditioned on it receiving a matching grant from a governmental body. 

These grants will not be considered taxable expenditures. Also, a private foundation may make 

expenditures for the purpose of carrying on discussions with government officials as long as (1) the 

subject of the discussions is a program jointly funded by the foundation and the government or a new 

program being considered for joint funding; (2) the discussions are held for the purpose of 

exchanging data or information pertaining to such program; and (3) the discussions aren’t undertaken 
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by foundation managers in an attempt to persuade government officials or employees to take 

particular positions on specific legislative issues. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

The information presented is for general informational purposes only and should not be construed as specific legal 
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