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STA TEM EN T UN D ERL O C A L RUL E 35.1

I expressa belief, basedon a reasonedandstudiedprofessionaljudg m ent,

th atth isappealinv olv esa question of exceptionalim portance:w h eth erin class-

action litig ation, Statesth atareabsentclassm em bersm ustg iveaffirm ativ e,

unam big uousconsentto beboundto a class-action settlem entw h en th oseStates

arealig nedsolelyw ith plaintiffsandsubjectto no counterclaim s.

I expressa belief, basedon a reasonedandstudiedprofessionaljudg m ent,

th atth epaneldecision iscontraryto decisionsof th eSuprem eC ourtof th eUnited

States,including PhillipsPe trole u m C o.v.Shu tts, 47 2U.S. 7 9 7 (19 85), andth at

consideration byth efullC ourtisnecessaryto secureandm aintain uniform ityof

decisionsin th isCourt.

/s/ Lisa S. B latt
A ttorneyforG laxoSm ith K line
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I N TRO DUC TI O N

Th epanel’sunprecedenteddecision h oldsth atsov ereig n im m unityrenders

federalcourtspow erlessto enforceclass-action settlem entsag ainstStatesth atare

absentclassm em bers. Th ath olding w arrantsen banc rev iew . W h ilepriv ateclass

m em bersm ustoptou t of classactionsto av oidbeing bound,th epanelh eldth at

sov ereig n im m unityrequiresStatesto affirm ativelyoptin foranyclasssettlem ent

to beenforceableag ainstth em . B ych ang ing th isbasic ruleforStatesalone,th e

panel’snov eldecision createsa tw o-tieredclass-action system th atforestalls

defendants’attem ptsto settleandpriv ileg esStatesov eroth erclassm em bers.

M oreov er,th edecision below rendersclass-action defendants— ev en in long -

settledcases— suddenlysusceptibleto suitsfrom 50Statesin 50differentforum s.

Th atresultiscontraryto th eConstitution, controlling Suprem eC ourtprecedent,

anddecisionsof m ultipleoth ercircuits. Th een banc C ourtsh ouldrev erseth e

panel’sdecision andh oldth atStatesareboundbyth esam eclass-action rulesas

oth erabsentclassm em bers.

Th eSuprem eC ourth asfram edev erydecision inv olv ing Statesov ereig n

im m unityasprotecting Statesonlyw h en th eyared e fe nd antsin a suit. Th e

Elev enth A m endm entconfirm sth is:federaljurisdiction doesnotextendto “any

suitin law orequity, com m encedorprosecutedag ainst”a State. U.S. C onst.

am end.XI . Yetth epanelh eldth atsov ereig n im m unitybarsfederalcourtsfrom
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enforcing class-action settlem entsag ainstStatesin th eircapacityasabsentplaintiff

classm em bers. I n th epanel’sv iew , a suitin w h ich Statesareabsentplaintiff class

m em bersisa “suit”against th eStates. Th ath olding ig noresth econstitutionaltext,

centuriesof h istory, andprecedent.

Th epanel’sdecision also upendsclasssettlem ents. Statesareoften absent

plaintiff classm em bers. Yetth epanel’sdecision unbindsStatesfrom allprev ious

class-action settlem ents,sav eth erare-to-nonexistentinstancew h erea State

affirm ativ elyoptedin. Th edecision inv itesStatesto re-litig atesettledclaim s,

upsetting m assiv erelianceinterestsof defendantsw h o th oug h tth eyboug h tlasting

peace. A ndasth eam iciexplained,excluding Statesfrom class-action settlem ents

absentth eirexpressconsentw illm akeitextraordinarilydifficultforfutureclass-

action defendantsto buyg lobalpeace. C h am berof C om m erceof th eUnitedStates

of A m erica (“C h am ber”) B r.15;A m .TortReform A ss’n (“A TRA ”) B r.12-15;

W ash ing ton Leg alF ound. andN at’lA ss’n of M frs. B r.19 .

Th epanel’sdecision also conflictsw ith th eSuprem eC ourt’slandm ark

decision in PhillipsPe trole u m C o.v.Shu tts, 47 2U.S. 7 9 7 (19 85), w h ich uph eld

th econstitutionalityof binding absentplaintiff classm em bersto class-action

settlem entsbasedon th eCopernican distinction betw een plaintiffsanddefendants.

A “defendantsum m onedbya plaintiff isfacedw ith th efullpow ersof th eforum

Stateto renderjudg m entagainst it,”w h ereas“[a]bsentplaintiff classm em bersare
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notsubjectto coerciveorpunitiv erem edies.” Id .at808 , 8 10. Th epanel’s

decision didnotm ention PhillipsPe trole u m , m uch lessdisting uish it.

Reh earing isw arrantedto preserveth eabilityof litig antsto settleclass

actionsandto rev erseth epanel’sdeparturefrom Suprem eC ourtprecedent.

STA TEM EN T O F REL EVA N T F A C TS

Th iscaseorig inatedw h en indirectpurch asersof th eprescription drug

F lonasefileda com plaintin th eU.S. D istrictC ourtforth eEastern Districtof

Pennsylv ania alleg ing th atG SK — F lonase’sm anufacturer— v iolatedantitrustlaw s

byseeking to delayF D A approv alof a com petitor’sg eneric equiv alent. JA 355.

Th eindirectpurch aserssoug h tclasscertification, underF ederalRuleof C iv il

Procedure23(b)(3), of an “optout”classconsisting of entitiesth atpurch ased

and/orpaidforF lonase. JA 37 8 .

Th edistrictcourtcertifiedth eclassandapprov edth eSettlem entA g reem ent

on June19 ,2013. JA 24-37 . Th eclasscom prisedallindirectpurch asersof

F lonaseoritsg eneric equiv alents,including “Stateg ov ernm entsandth eirag encies

anddepartm ents… to th eextentth eypurch ased… [F lonaseoritsg eneric

equiv alents]forth eirem ployeesoroth erscoveredbya g ov ernm entem ployee

h ealth plan.”JA 27 . Louisiana w asa classm em berbecauseitpurch asedF lonase

forindiv idualscov eredbyitsg overnm entem ployeeh ealth plan.
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Th eSettlem entA g reem enth adstandardterm s. G SK a g reedto paytensof

m illionsof dollars. I n exch ang e, classm em bersrelinquish edth eirclaim sand

auth orizedth edistrictcourtto enjoin futuresuitsasserting releasedclaim s. JA 35

(prov iding th at“each Settlem entClassm em bersh allbeperm anentlybarredand

enjoinedfrom asserting anyReleasedClaim s”). Th ecourtretainedexclusiv e

jurisdiction ov erdisputesrelatedto th esettlem ent. JA 35.

A lm osteig h teen m onth slater, Louisiana’sA ttorneyG eneralfileda state-law

antitrustsuitag ainstG SK in Louisiana statecourt. JA 331-54. Th eA ttorney

G eneral’scom plaintlarg elycopiedv erbatim th eindirectpurch asers’earlierclass

com plaint. C om pare , e .g., JA 357 -7 8 withJA 333-49 .

Relying on Exparte You ng, 209 U.S.123(1908 ), G SK m ov edth edistrict

courtto enjoin th eLouisiana A ttorneyG eneralfrom pursuing claim sin statecourt

th atw erereleasedin th eclasssettlem ent. JA 10. Th edistrictcourtdeniedth e

request. W h ilerecog nizing th atStatesfellw ith in th esettlem entclass,JA 13-14,

th ecourth eldth atsov ereig n im m unitysh ieldsStatesfrom being m adeabsent

plaintiff classm em bersw ith outth eirunequiv ocalconsent,JA 17 .

Th epanelaffirm ed. Itconcludedth at, becauseth eSettlem entA g reem ent

auth orizedan injunction to prev entclassm em bersfrom seeking doublerecov ery,

th em otion to approveth esettlem enth adconstituteda suitby“priv ateparties”

ag ainstStatesseeking an “equitablerem edy.” O p.10. A sa result,th epanelh eld
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th atsov ereig n im m unitybarredth edistrictcourtfrom exercising jurisdiction ov er

Statesin th eclassw ith outth eirexpressconsent. O p.10-12. Th epanelfurth er

foundth atLouisiana h adnotg iv en expressconsentto th esettlem entandth at

consentcouldnotbeinferredfrom Louisiana’sdecision notto optoutdespiteits

Rule23dutyto do so. O p.15-18 .1

A RG UM EN T

I . TH E PA N EL ’S DEC I SI O N UPEN D S B O TH F UTURE A N D
PREVI O US C L A SS-A C TI O N SETTL EM EN TS

Th epanel’sdecision h asg rav eim plicationsforclass-action settlem ents.

Th eSettlem entA g reem ent’sinjunction ag ainstre-litig ation of releasedclaim sis

standardin larg eclass-action settlem ents. O th erw ise,defendantsw ouldbe

susceptibleto duplicativ esuits, andsettlem entsw ouldh ardlybew orth th epaper

th eyarew ritten on. B yh olding th atth isprov ision constitutesan equitablesuitby

priv atepartiesag ainstStates,th epanel’sdecision exem ptsStatesfrom ev eryclass-

action settlem entto w h ich th eyh a v enotexpresslyconsentedandrendersfederal

courtspow erlessto exerciseth eircontinuing jurisdiction ov ercourt-approv ed

settlem ents. Th edecision subjectsclass-action defendantsto claim sth eylong

1Th epanelalso affirm edth edenialof G SK ’sm otion to reopen judg m entunder
F ederalRuleof C iv ilProcedure6 0(b), a fterG SK discov eredev idenceth at
H um ana (w h ich adm inistersLouisiana’sh ealth insuranceplans) receiv ed
settlem entfundson Louisiana’sbeh alf. O p.18 -19 .
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believ edsettled, inh ibitsfutureclass-action settlem ents, andg ivesStatesunfair

adv antag esov erpriv ateclassm em bers.

Th eseresultsplaceintolerableburdenson attem ptsto settleclass-action

litig ation. C lass-action defendants“seekandpayforg lobalpeace— i.e.,th e

resolution of asm anyclaim saspossible.”Su llivan v.D B Invs., Inc., 6 6 7 F .3d27 3,

311(3dCir.2011) (en banc) (citation om itted). C lasssettlem entsth usroutinely

proh ibitclassm em bersfrom re-litig ating th esettledclaim sandauth orizeth ecourt

th atapprov edth esettlem entto enforceth isproh ibition.2 Th epanel, h ow ever, h eld

th atth esestandardprov isionsaretantam ountto priv atepartiesfiling “suit”ag ainst

Statesandth usoustfederalcourtsof jurisdiction overStatesth ath a venot

m anifestedan expressintentto join th eclass. O p. 9 -10.

A sexplainedbyth eprom inentamiciin th iscase,Statesfrequentlybecom e

absentplaintiff classm em bersbecauseof th eirordinaryparticipation in th e

m arket. Se e C h am berB r.14-15(explaining th at“Statesarem ajorpurch asersof

g oodsandserv ices,”spending ov er$200billion peryear);A TRA B r.4(sim ilar).

Statesbuyprescription m edicationsforth eirem ployees, bodyarm orforth eir

police,securitiesforth eirpension funds, construction m aterialsforth eirbuilding s,

andm uch m ore. A TRA B r.4-6 . Likepriv ateparties, Statesbecom eabsentclass

2Se e , e .g.,Schwartzv.AvisRe nt aC arSys., L L C , C .A . N os.11-4051,12-7 300,
2016 W L 3457 160, at*2(E.D . Pa . June21,2016 ) ;In re Am .Inv.L ife Ins.C o.
Annu ity M arke tingand SalesPrac.L itig.,263F .R.D .226 ,250-51(E.D . Pa . 2009 ).
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m em bersin productliabilityandantitrustsuitsbecauseof th esepurch ases. Id .

(collecting cases). Louisiana becam ean absentclassm em berin th iscasebecause

itw asa th ird-partypayorforF lonase.

Th isdecision, if perm ittedto stand, w illdev astateclass-action settlem ents.

A sth isC ourt’sen banc decision in Su llivan recog nized,“[n]o defendantsw ould

considersettling ”if th eynoneth elessw ouldfacesuccessivelaw suitsbyclass

m em bers. 6 6 7 F .3dat311. “C lassaction settlem entssim plyw illnotoccurif th e

partiescannotsetdefinitiv elim itson defendants’liability.” Stephe nson v.D ow

C he m .C o., 273F .3d249 ,254(2dCir.2001) (citation om itted), aff’d by an e qually

d ivid e d cou rt, 539 U.S.111(2003) (percuriam );se e alsoJoseph M . M cLaug h lin,

2M cLaug h lin on C lassA ctions:Law andPractice§ 6 :29 (14th ed.2017 ) (“[A ]

settlem entisordinarilyim practicalunlessitcov ersallclaim s, actualandpotential,

stateandfederal, arising outof th etransaction orconductatissue.”).

A sth eSecondCircuith asrecog nized,exem pting Statesfrom class-action

settlem entsw ouldbeparticularlydetrim ental. “Th eexistenceof m ultipleand

h arassing actionsbyth estatescouldonlyserv eto frustrateth edistrictcourt’s

effortsto crafta settlem entin th em ultidistrictlitig ation beforeit.”In re Bald win-

Unite d C orp.(Single Pre m iu m D e fe rre d Annu itiesIns.L itig.), 7 7 0F .2d328 ,337

(2dCir.19 85). “Th esuccessof anyfederalsettlem ent[i]sdependenton th e
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parties’abilityto ag reeto th ereleaseof anyandallrelatedciv ilclaim sth e

plaintiffsh adag ainstth esettling defendantsbasedon th esam efacts.” Id .

Requiring class-action defendantsto obtain a ffirm ativ eapprov alof ev ery

Statew illm akeitdifficult, if notim possible,to settleclassactions. Statesw ill

h av eth eoption to standsilentduring th eopt-outperiodanddecidelaterw h eth erto

acceptth esettlem ent’sterm sorpursueth eirow n litig ation. W h en trying to settle,

defendantsw illh a veto w eig h th eriskth atth eyw illfacefuturelaw suitsbyStates

th atneith eroptoutnoraffirm ativ elyconsent. I nv ariably, priv ateclassplaintiffs

w illreceivelow ersettlem entsasdefendantsoffsetth atriskof successiv elitig ation.

A ndev en if defendantscouldg etconsentfrom all50States,th epanel’sdecision

w ouldstillsh iftcom pensation from priv ateclassm em bersto States, w h ich could

useth eirspecial“optin”ruleto h oldoutform orem oneybeforeconsenting .

Th edecision also upendslong -settledclassactions. Th epanelconcluded

th atth edistrictcourtnev er“exercisedjurisdiction ov erLouisiana in th eprim ary

suit.” O p. 8 ;se e alsoO p.11(“I n approv ing th esettlem entag reem ent,th eDistrict

C ourtlackedjurisdiction ov erth eStatebecauseth eElev enth A m endm entapplies

to th eprim arycaseandbecauseLouisiana didnotw aiv eitssovereig n im m unityin

th atcase.”). B utif th atistrueh ere,itisequallytruein an untoldnum berof class-

action law suitssettledlong a g o, becauseith asnotbeen standardorpracticableto

obtain affirm ativ econsentw h en Statesareabsentplaintiff classm em bers.
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Th epanelnev eraddressedw h eth erdefendantsm ayraisea settlem entasa

defenseag ainstreleasedclaim sre-assertedin statecourt. Presum ablyLouisiana

doesnotbeliev eth eSettlem entA g reem entisa defensebecauseth eStateasserted

releasedclaim sin statecourt. Th epanel’sdecision leav esprev iousclass-action

defendantsexposedto successiv eliabilityin 50stateforum sandpow erlessto

obtain relief from th efederalcourtth atapprov edth eirsettlem ents. A nditis

uncertain w h eth erprev ioussettlem entsw illbeuph eldin statecourtsth roug h out

th ecountry. I n sh ort, Statescouldre-litig ateclaim scoveredbyfederalclass-action

settlem ents, w ith each State’scourtsdeciding forth em selv esth equintessentially

federalquestion w h eth erStatesareboundbyth osesettlem ents.

Th eprospectiveandretrospectiv econsequencesof th isdecision aredifficult

to overstate. A slarg econsum ersin th eirow n rig h t, Statesarefrequentlyabsent

plaintiff classm em bersin federalclass-action litig ation. A ndth epanel’sdecision

transform sth eStates’sh ieldof sov ereig n im m unityinto a class-action plaintiff’s

sw ord. C lass-action defendantsw illh a vea m uch h ardertim ebuying peace. A nd

w h en th eydo,th ecom pensation realizedbyinjuredpriv ateclassm em bersw illbe

low erasStatesleverag eth eirabilityto suelaterin th eirow n courtsto extract

h ig h ersettlem entsordefendantsprepareforsuccessivelitig ation byStates. Th een

banc C ourtsh ouldrev erseth epanel’sdecision.
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I I . TH E PA N EL ’S DEC I SI O N C O N F L I C TS W I TH SUPREM E C O URT
PREC EDEN T A N D D EEPEN S TH E C I RC UI T C O N F L I C T O N TH E
SC O PE O F SO VEREI G N I M M UN I TY

Reh earing isindependentlyw arrantedbecauseth epanel’sdecision conflicts

w ith PhillipsPe trole u m C o., 472U.S. 7 9 7 , andisbasedon an erroneousreading of

M issou riv.F iske , 290U.S.18 (1933). M oreover,th edecision deepensth ecircuit

conflicton w h eth ersovereig n im m unityappliesto plaintiff States.

A . Th ePa nel’sDecision C onflictsw ith Phillips Petroleum v. Shutts

Th epanelh eldth atth em otion to approveth eSettlem entA g reem ent

constituteda “suit”broug h tbypriv atepartiesagainst Statesbecauseth e

A g reem entincludedan injunction a g ainstsuccessivelitig ation. O p. 9 -10. Th at

decision conflictsw ith th eSuprem eC ourt’sdueprocessprecedent, w h ich sh arply

disting uish esbetw een absentplaintiff classm em bersanddefendants. A tth esam e

tim e,th epanel’sreasoning th row sclass-action litig ation into ch aosbyh olding th at

classm em bersfilesuitag ainstth eirfellow classm em bersw h en th eyag reeto

settlem entterm sth atbarfuturelitig ation of releasedclaim s.

F irst,th epanel’sdecision conflictsw ith PhillipsPe trole u m C o.v.Shu tts,

472U.S. 7 9 7 (19 85), w h ich h eldth atabsentplaintiff classm em bersreceiv eless

dueprocessprotection th an defendantsbecauseth eyarenotsubjectto adverse

judg m ents. I n PhillipsPe trole u m , a class-action defendantarg uedth atcourts

couldexercisejurisdiction ov erabsentplaintiff classm em bersonlyunderth esam e
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conditionsth atcourtscouldexercisejurisdiction overdefendants— nam ely, w h en

th eabsentclassm em bersh av em eaning fulcontactsw ith th eforum stateorconsent

to jurisdiction. Id .at8 06 . Th eSuprem eC ourtrejectedth isarg um ent,explaining

th atabsentplaintiff classm em bersfacefundam entallydifferent, andfew er,

burdensth an defendants. Id .at808 . A bsentplaintiff classm em bersarenot“h aled

anyw h ereto defendth em selv esupon pain of a defaultjudg m ent.” Id .at809 . N or

do th eyfaceth eprospectof “dam a g esorto com plyw ith som eoth erform of

rem edyim posedbyth ecourtsh ould[th ey]loseth esuit.” Id .at8 08 .

Th epanel’sopinion cannotbereconciledw ith PhillipsPe trole u m . Th e

panelconcludedth at, byseeking courtapprov alof a settlem entprov ision barring

re-litig ation of settledclaim s, “th epriv atepartiesh ere”filed“suit”ag ainst

Louisiana seeking “an equitablerem edyag ainsta State.” O p. 9 , 10. I f th atisso,

th enam edclassplaintiffssuedallth eunnam edclassplaintiffs, w h o aresim ilarly

boundbyth esettlem ent. Consequently, w h ileabsentclassplaintiffsareplaintiffs

underPhillipsPe trole u m becauseth ereisno riskth ata courtw illenteran adv erse

judg m entag ainstth em ,47 2U.S. at808 ,th osesam eabsentclassm em bersare

paradoxicallydefendantsbeing suedforinjunctions. O p. 9 -10. Th isdefiesboth

precedentandlog ic.

I f settlem entprov isionsbarring subsequentsuitstransform absentplaintiff

classm em bersinto defendants,th econsequencesforclass-action law are
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extraordinary. C lassactionsarepreclusiv eag ainstabsentclassm em bersonly

becauseth eyw ere“adequatelyrepresentedbysom eonew ith th esam einterests

w h o w asa partyto th esuit.” Taylorv.Stu rge ll, 553U.S. 8 8 0, 8 9 4(2008 ) (internal

quotation m arksom itted). B utnam edclassplaintiffscannotadequatelyrepresent

absentclassm em bersto w h om th eyareadv erse— letaloneabsentclassm em bers

ag ainstw h om th eyh a v efiledsuit, asth epanelh eld. “Th eadequacyinquiryunder

Rule23(a)(4) serv esto uncoverconflictsof interestbetw een nam edpartiesandth e

classth eyseekto represent.” Am che m Prod ., Inc.v.W ind sor,521U.S.591, 625-

26 (19 9 7 ). Th us,“[i]tisaxiom atic th ata putativerepresentativ ecannotadequately

protectth eclassif th erepresentativ e’sinterestsareantag onistic to orin conflict

w ith th eobjectiv esof th osebeing represented.”C h arlesA lan W rig h tetal., 7 A

F ederalPractice& Procedure§ 17 6 8 , at38 9 (3ded.2005).

Itcouldev en beuneth icalfora nam edclassplaintiff’sattorneyto represent

absentclassm em bers. I f a m otion to approv ea settlem entconstitutesa “suit”

ag ainstabsentclassm em bers(becauseth esettlem entenjoinsth em from re-

litig ating ),th en plaintiffs’attorneysh av eeth icaloblig ationsto ceaseadv ocating

forabsentclassm em bers, w h o presum ablym usth av eindependentcounsel. “A n

attorneyalso sh ouldnotcontinueto representdifferentg roupsof classm em bersif

th einterestsof m em bersof oneg roup becom eadv erseto th einterestsof m em bers

of anoth er.” A B A Section of Litig ation, Eth icalG uidelinesforSettlem ent
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N eg otiations30(2002). Plaintiffs’counselcannotsim ultaneouslyrepresentth e

entireclassw h ilealso representing th enam edplaintiffsin a “suit”ag ainstth e

unnam edplaintiffs. Th epanel’sth eoryth atth eparties’m otion to approv eth e

settlem entw asa suitbyth eindirectpurch asersag ainstLouisiana andoth erStates

createstoo m anyG ordian knotsto sustain th epanel’sh olding .

F inally,th eseknotscannotbecutbyth enotion th atallpriv ateparties— all

oth ernam edandunnam edplaintiffs— filedsuitag ainstth eStates. A bsentclass

m em bersdidnotneg otiateth esettlem entorseekth ecourt’sapprov alof it. Priv ate

classm em bersno m oresoug h tan injunction a g ainstLouisiana th an Louisiana

soug h tan injunction a g ainstpriv ateclassm em bers. A llabsentplaintiff class

m em bersareboundbyth enam edplaintiffs’litig ation becauseth enam edplaintiffs

adequatelyrepresentedth eabsentclassm em bers’interests. Taylor, 553U.S. at

8 94. So if anysubsetof th eplaintiffsh asfiled“suit”ag ainstanyoth ersubset(as

th epanelh eld), itcan onlybeth atth enam edplaintiffsh av efiledsuitag ainstth e

unnam edplaintiffs. Th atunderm inesth efundam entaljustification forclass

actions:th atnam edplaintiffsrepresentth einterestsof absentclassm em bers.

B . Th isC a seI sN otC ontrolledbyFiske

M issou riv.F iske , 290U.S.18 (1933), doesnotcontrolth eoutcom e, and

th epanelerredin h olding oth erw ise. O p.10-12. I ndeed, Louisiana’sbrief didnot

ev en citeF iske . N otonce.
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F iske h eldth atsov ereig n im m unityprotectsStatesfrom equitable

injunctions,in addition to suitsform oneydam a g es. 290U.S. at27 . Th ecase

aroseoutof com plexproceeding soverw h o inh eriteda decedent’spropertyandth e

statetaxconsequencesflow ing from th atinh eritance. Id .at22. To prev ent

interferencein th epropertyproceeding s, priv atepartiessoug h ta federalcourt

injunction barring M issourifrom filing a separatesuitin statecourt.

A nyanalog ybetw een F iske andth iscaseendsth ere. A sth epanel

acknow ledg ed, F iske inv olv edpriv atepartiesfiling suitagainst M issourito obtain

an injunction,rath erth an Statesacting asabsentplaintiffclassm em bers. O p.10-

11. Th epanelsh rug g edoff th isdistinction byasserting th at“[t]h eSuprem eC ourt

h asinstructedusto focuson th enatureof th eclaim ’srequestedrelief, asopposed

to th e‘m erenam esof th etitularparties.’” Id .(quoting In re NewYork, 256 U.S.

490,500(1921)). B utth atprincipleobfuscatesan unbridg eableg ulf betw een

F iske andth iscase. Th e“injunction”upon w h ich th epanelreliedissim plypartof

a standardreleasein w h ich allplaintiff classm em bers(including plaintiff States)

receiv edcom pensation in exch ang eforreleasing settledclaim s. To labelth at

releasean adv ersejudg m entin a “suit”ag ainstth eStatesdoesv iolenceto th ebasic

distinction betw een plaintiffsanddefendants. H ere, Statesstoodonlyto recov er

m oneyasabsentplaintiff classm em bers. Sovereig n im m unitydoesnotblock

Statesfrom re c e ivingm oneyforth eirleg alclaim s. Unlikean injunction, asin
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F iske , a class-action settlem ent’sproh ibition a g ainstseeking doublerecov eryisnot

an adv ersejudg m entag ainstStates, butpartof a barg ained-forexch ang ein w h ich

Statesbenefittedasplaintiffs.

I n itseffortto treatth eStatesasdefendants,th epanelm anufactureda

fictionalla w suitin w h ich itisunclearw h o w assupposedlysuing th eStatesw h en

th ecourtapprovedth eSettlem entA g reem ent. B utclasssettlem entsdo noth ave

an A lice-in-W onderlandqualityin w h ich nam edclassplaintiffsareuneth ically

suing absentclassm em bers. Th edistrictcourth adjurisdiction overStatesbecause

th eyareplaintiffsnotsubjectto an adversejudg m ent.

C . Th ePa nel’sDecision Deepensth eC ircuitC onflictO verW h eth er
Sovereig n I m m unityProtectsSta tesA sPla intiffs

F inally,th epanel’sdecision deepensth econflictam ong circuitsw h eth er

Statesh av esov ereig n im m unityasplaintiffs. M ostcourtsh oldth atsov ereig n

im m unityprotectsStatesonly w h en th eyaredefendants— i.e ., w h en claim sh a v e

been assertedag ainstth em . E.g., C aliforniae xre l.L ockye rv.D ynegy, Inc., 375

F .3d8 31, 847 (9th C ir.2004) (finding “littleindication th atsov ereig n im m unity

w asev erintendedto protectplaintiffstates. Rath er,itplainlyunderstands

sov ereig n im m unityasprotection from be ingsu e d .”);Oklahomae xre l.

Ed m ond son v.M agnoliaM arine Transport C o., 359 F .3d1237 ,1239 (10th C ir.

2004) ([T]h eElev enth A m endm ent’sabrog ation of federaljudicialpow er… does

notapplyto suitscom m encedorprosecutedby a State.”);Re ge ntsofUniv.ofC al.
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v.EliL illy & C o., 119 F .3d1559 ,1564(F ed. C ir.19 9 7 ) (“[T]h eElev enth

A m endm entappliesto suits‘ag ainst’a state, notsuitsbya state.”). Th eEig h th

C ircuit, in contrast, h assug g estedth atsovereig n im m unityprotectsplaintiff States,

too. Se e Thom asv.F AG Be aringsC orp., 50F .3d502,505(8 th C ir.19 9 5)

(“I nv oluntaryjoinderw illcom pel[a stateplaintiff]to actbyforcing itto prosecute

[th edefendant]ata tim eandplacedictatedbyth efederalcourts.”). A ndth eF ifth

C ircuitw asuncertain w h eth era plaintiff Statecouldusesov ereig n im m unityto

blockrem ov alunderdiv ersityjurisdiction butdecidedth atth eplaintiff State

w aiv edanyim m unityitm ig h th av eh ad. In re K atrinaC analL itig.Breache s,524

F .3d7 00, 711(5th C ir.2008 ).

I n th epanel’sv iew , a Statecan beboth a plaintiff anda defendantatth e

sam etim ew ith respectto th esam eclaim . B utjustlikea footballteam cannot

sim ultaneouslybeon offenseanddefense, a litig antcannotbea plaintiff anda

defendantw ith respectto th esam eclaim . Plaintiffsarealwayssubjectto adv erse

possibilitiesin litig ation, including discoveryordersrequiring a ffirm ativ eaction,

unfa v orablejudg m entson th em erits,preclusion ag ainstre-litig ating identical

claim s, andsanctionsrelatedto th eirlitig ation conduct. I f anyadversepossibility

resulting in an orderw eresufficientto m akea Statea “defendant”— ev en w h en th e

Stateisoth erw isealig nedsolelyasa plaintiff— th en plaintiff Statesw ouldalw ays

h av esov ereig n im m unity. Th us,th epanel’sdecision isfundam entally
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incom patiblew ith th osein oth ercircuitsh olding th atsovereig n im m unityprotects

Statesonlyasdefendants.

Th isC ourtsh ouldg ranten banc rev iew . C onsistentw ith m ostcircuitsto

h av eexam inedth eissue,th isC ourtsh ouldh oldth atStateslacksov ereig n

im m unityasabsentplaintiff classm em bers.

C O N C L USI O N

F orth eforeg oing reasons,th ispetition sh ouldbeg ranted.

D ated:January5,2018 Respectfullysubm itted,

/s/ Lisa S. B latt
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B urtM .Rublin
Jessica M . A nth ony
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OPINION 
_______________ 

 
GREENAWAY, JR., Circuit Judge.  
 
 In this case, SmithKline Beecham Corporation, doing 
business as GlaxoSmithKline (“GSK”), seeks to enforce a 
court-approved settlement agreement and enjoin the State of 
Louisiana, through its Attorney General, from bringing 
allegedly released claims against GSK in the Louisiana state 
courts.  Louisiana protests this enforcement action on the 
theory that the Eleventh Amendment to the Constitution of the 
United States bars its involuntary inclusion in the settlement 
agreement.   

 To resolve this dispute, we must answer two questions:  
First, does a motion for approval of a class action settlement 
qualify as a suit against a state for Eleventh Amendment 
purposes if the requested settlement agreement enjoins a state 
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from suing in a state court?  Second, if the Eleventh 
Amendment does cover this motion for settlement approval, 
may GSK avoid the Eleventh Amendment’s prohibition by 
showing that Louisiana waived its sovereign immunity?  We 
find that the Eleventh Amendment covers this motion and that 
GSK may not avoid its bar. 

 In addition to this claim, GSK asserts that the District 
Court abused its discretion in denying Rule 60(b) relief from a 
final judgment.  We find this argument unavailing.  On these 
two grounds, we will affirm.   

I. 

 On July 14, 2008, private indirect purchasers of 
Flonase, a brand-name prescription drug, sued GSK in the 
United States District Court for the Eastern District of 
Pennsylvania.  They alleged that:  (a) GSK had filed sham 
citizen petitions with the Food and Drug Administration to 
delay the introduction of a generic version of Flonase, and (b) 
this delay forced the private indirect purchasers to pay more 
for Flonase than they would have if the generic version were 
available.  The private indirect purchasers sued on behalf of 
themselves and a class of other indirect purchasers.  For the 
purpose of the case at bar, two motions matter.   

 First, in the primary suit, the private indirect purchasers 
moved for final approval of settlement on April 1, 2013, after 
the District Court had certified the class, and had approved of 
the notice to settlement class members.  The State of Louisiana, 
an indirect Flonase purchaser, qualified as a potential class 
member but did not receive the approved notice.  Instead, it 
only received a Class Action Fairness Act (“CAFA”) Notice.  
This notice, “serve[d] upon the appropriate State official of 
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each State in which a class member resides,” included:  (1) “a 
copy of the complaint,” (2) “notice of any scheduled judicial 
hearing in the class action,” (3) “any proposed or final 
notification to class members,” (4) “any proposed . . . class 
action settlement,” and (5) an estimate of the number of class 
members in each state.  28 U.S.C. § 1715(b) (2012).  The notice 
includes this information because Congress “designed [this 
notice requirement] to ensure that a responsible state and/or 
federal official receives information about proposed class 
action settlements and is in a position to react if the settlement 
appears unfair to some or all class members or inconsistent 
with applicable regulatory policies.”  S. Rep. No. 109–14, at 
31 (2005), as reprinted in 2005 U.S.C.C.A.N. 3, 32.  It made 
clear, however, that state officials “will not be required” to “get 
involved.”  Id. at 33.  

 The requested court order “permanently enjoined” all 
members of the settlement class, including Louisiana, from 
bringing released claims against GSK, even in Louisiana’s 
state court.  Pls.’ Mot. Final Approval Settlement and Plan 
Allocation, Award Att’ys’ Fees, Reimbursement Expenses and 
Incentive Awards Named Pls. at 9-10, In re Flonase Antitrust 
Litig., No. CV 08-3301, 2015 WL 9273274 (E.D. Pa. Dec. 21, 
2015), ECF No. 574 [hereinafter Motion for Final Approval of 
Settlement Plan].  The proposed settlement agreement, among 
other things, provided compensation to the plaintiffs and class 
members, released the plaintiffs’ and class members’ claims, 
“reserv[ed] exclusive and continuing jurisdiction over the 
Settlement and this Settlement Agreement” for the District 
Court, and gave GSK the power to enforce the settlement.  
App. 98–107.  On June 19, 2013, the District Court approved 
the final settlement. 
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 Second, in the ancillary suit, GSK filed a motion to 
enforce the settlement agreement against the Louisiana 
Attorney General because, according to GSK, Louisiana 
violated the settlement agreement.  In its motion, GSK argued 
that “Louisiana did not opt-out of the Settlement Class, and 
thus is bound by the release and covenant not to sue provisions 
in the Settlement Agreement and Final Order and Judgment.”  
App. 314.  As a result, GSK “respectfully submit[ted] that this 
Court should enjoin the Louisiana Attorney General from 
further pursuit of claims that were encompassed by the 
settlement in this litigation.”  App. 315.   

 On December 21, 2015, the District Court for the 
Eastern District of Pennsylvania denied this request and 
dismissed the case.  It held that the Eleventh Amendment 
covered this enforcement action because, pursuant to the 
Eleventh Amendment, “a State retains the autonomy to choose 
‘not merely whether it may be sued, but where it may be 
sued.’”  App. 12 (citing Pennhurst State Sch. & Hosp. v. 
Halderman, 465 U.S. 89, 99 (1984)).  See also App. 14 (“Even 
though some of Louisiana’s claims fall within the Settlement 
Agreement, I cannot enjoin Louisiana unless the State has 
waived its sovereign immunity and consented to this Court’s 
jurisdiction.”).  It then held that “Louisiana’s receipt of the 
CAFA Notice is insufficient to unequivocally demonstrate that 
the State was aware that it was a class member and voluntarily 
chose to have its claims resolved by the Settlement 
Agreement.”  App. 17.   

 Shortly before the District Court decided GSK’s motion 
to enjoin Louisiana’s state court action, GSK moved pursuant 
to Rule 60(b)(2) for Relief from a Judgment or Order because 
of newly discovered evidence that a third party had allegedly 
submitted a settlement claim on behalf of Louisiana.  On May 
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31, 2016, the District Court denied this motion.  GSK appealed 
the December 21 and May 31 orders.   

II. 

 Because we review the District Court’s final decisions, 
we exercise jurisdiction over this appeal pursuant to 28 U.S.C. 
§ 1291.  “Dismissal of an action based upon sovereign 
immunity is subject to plenary review by this Court.” Blanciak 
v. Allegheny Ludlum Corp., 77 F.3d 690, 694 (3d Cir. 1996).  
“We review the denial of Rule 60(b) relief for an abuse of 
discretion.”  Coltec Indus., Inc. v. Hobgood, 280 F.3d 262, 269 
(3d Cir. 2002).  

III. 

 The District Court:  (a) properly granted Louisiana’s 
Motion to Dismiss, (b) appropriately denied GSK’s Motion to 
Enforce Class Settlement, and (c) did not abuse its discretion 
in denying GSK’s Rule 60(b) motion.  As a result, we will 
affirm. 

 This case turns on whether the District Court exercised 
jurisdiction over Louisiana in the primary suit.  A private party 
may bring a suit against a state official to enforce a settlement 
agreement despite the Eleventh Amendment.  Frew ex rel. 
Frew v. Hawkins, 540 U.S. 431, 440 (2004).  To enforce a 
settlement agreement, a private party must draw upon a federal 
court’s ancillary jurisdiction.  Kokkonen v. Guardian Life Ins. 
Co., 511 U.S. 375, 379–80 (1994).  “Ancillary jurisdiction may 
extend to claims having a factual and logical dependence on 
the primary lawsuit, but that primary lawsuit must contain an 
independent basis for federal jurisdiction.”  Peacock v. 
Thomas, 516 U.S. 349, 355 (1996) (internal quotation marks 

Case: 16-1124     Document: 003112809776     Page: 8      Date Filed: 12/22/2017



9 
 

and citation omitted).  As a result, GSK may not draw upon the 
District Court’s powers of ancillary jurisdiction unless the 
District Court properly exercised jurisdiction over the State in 
approving the settlement agreement.  In approving the 
settlement agreement, the District Court lacked jurisdiction 
over the State because the Eleventh Amendment applies to the 
primary case and because Louisiana did not waive its sovereign 
immunity in that case.     

A. 

 The Eleventh Amendment applies to the primary suit.  
The Eleventh Amendment provides that “[t]he Judicial power 
of the United States shall not be construed to extend to any suit 
in law or equity, commenced or prosecuted against one of the 
United States by Citizens of another State, or by Citizens or 
Subjects of any Foreign State.”  U.S. Const. amend. XI.   

 The Supreme Court has defined a “suit” as “the 
prosecution, or pursuit, of some claim, demand, or request” and 
regarded “commenced or prosecuted” as follows:  “By a suit 
commenced by an individual against a State, we should 
understand process sued out by that individual against the 
State, for the purpose of establishing some claim against it by 
the judgment of a Court; and the prosecution of that suit is its 
continuance.”  Cohens v. Virginia, 19 U.S. 264, 407–08 
(1821).  “[A] suit is against the sovereign if the judgment 
sought would expend itself on the public treasury or domain, 
or interfere with the public administration, or if the effect of 
the judgment would be to restrain the Government from acting, 
or to compel it to act.”  Pennhurst State Sch. & Hosp., 465 U.S. 
at 102 n. 11 (1984) (internal quotation marks and citation 
omitted) (emphasis added).  
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 In Missouri v. Fiske, the Supreme Court found that the 
Eleventh Amendment applied to a motion to enjoin a state from 
suing in its own court.  290 U.S. 18, 26 (1933).  The Supreme 
Court came to this conclusion because the Eleventh 
Amendment covers claims that seek equitable remedies and 
because the private party’s motion to enjoin the State from 
suing in its own court qualified as a suit that sought an 
equitable remedy.  Id. at 27.  

 Like the private parties in Fiske, the private parties here 
sought an equitable remedy against a State.  In their motion for 
final approval of settlement, the private indirect purchasers 
asked the District Court to order that “all members of the 
Settlement Class[, including Louisiana,] . . . are hereby 
permanently enjoined” from bringing any of the released 
claims against GSK “in any state or federal court . . . .”  Motion 
for Final Approval of Settlement Plan at 9–10.  Because Fiske 
held that the Eleventh Amendment covers a motion to enjoin a 
state from suing in its own court and because the motion for 
final settlement approval sought to enjoin Louisiana from 
suing in its own court, the Eleventh Amendment covers the 
motion for final approval of settlement at issue here.  

 Procedurally, Fiske differs from the case at bar in two 
respects.  Neither distinction, however, undermines Fiske’s 
utility or applicability.  First, the States played a different role 
in each claim.  In Fiske, the private parties sought an injunction 
against a state that acted as an intervening defendant.  290 U.S. 
at 23–24.  Here, private parties sought an injunction against a 
state that acted as an absent class member.   

 This distinction between the States’ procedural titles 
does not make Fiske less useful.  The Supreme Court has 
instructed us to focus on the nature of the claim’s requested 
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relief, as opposed to the “mere names of the titular parties,” In 
re New York, 256 U.S. 490, 500 (1921), and, “in the context of 
lawsuits against state and federal employees or entities,” the 
Supreme Court has ruled that “courts should look to whether 
the sovereign is the real party in interest to determine whether 
sovereign immunity bars the suit.”  Lewis v. Clarke, 137 S. Ct. 
1285, 1290 (2017).  To make this decision, “courts may not 
simply rely on the characterization of the parties in the 
complaint, but rather must determine in the first instance 
whether the remedy sought is truly against the sovereign.”  Id. 
at 1290.  If we must look beyond “the characterization of the 
parties in the complaint” and, instead, scrutinize the requested 
remedy’s effects to ensure that it does not infringe upon an 
unnamed sovereign’s immunity, we should surely adopt the 
same approach here when considering whether a claim 
implicates the rights of a state acting as an absent class 
member.  Id.  

 Second, the private parties sought equitable relief in 
different types of motions.  In Fiske, the private parties filed an 
“ancillary and supplemental bill of complaint,” Fiske, 290 U.S. 
at 24, and requested “the equitable remedy of injunction 
against the state.”  Id. at 27.  Here, the private parties asked for 
the approval of a settlement agreement in which the state was 
“hereby permanently enjoined . . . .”  Motion for Final 
Approval of Settlement Plan at 9.   

 The specific name of the vessel requested to carry the 
injunction does not distinguish Fiske from the case at bar.  The 
Supreme Court has acknowledged a consent decree’s 
hybridity.  On the one hand, “[a] consent decree no doubt 
embodies an agreement of the parties and thus in some respects 
is contractual in nature.”  Rufo v. Inmates of Suffolk Cty. Jail, 
502 U.S. 367, 378 (1992).  On the other hand, “it is an 
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agreement that the parties desire and expect will be reflected 
in, and be enforceable as, a judicial decree that is subject to the 
rules generally applicable to other judgments and decrees.”  Id.  
Because of this ambiguity, the Supreme Court has established 
a rule to determine whether a settlement agreement carries the 
force of federal law and has held that a settlement agreement 
becomes enforceable federal law when it:  (a) receives a federal 
court’s approval, (b) “springs from a federal dispute,” and (c) 
“furthers the objectives of federal law.”  Hawkins, 540 U.S. at 
438.   

 As GSK concedes, this settlement agreement “was 
functionally a consent decree” that “federal courts may 
enforce.”  Appellant’s Br. at 35.  As a result, Fiske applies 
even though the private parties in Fiske requested an injunction 
in the form of a court order—as opposed to in the form of a 
court approved settlement agreement.  

 Another court of appeals has come to a similar 
conclusion, albeit in a slightly different situation.  In Thomas 
v. FAG Bearings Corp., the Eighth Circuit found that “the 
Eleventh Amendment bars involuntary joinder of” a state 
because “[i]nvoluntary joinder will compel [the state] to act by 
forcing it to prosecute [a private party] at a time and place 
dictated by the federal courts.”  50 F.3d 502, 505 (8th Cir. 
1995).  The Eighth Circuit supported its conclusion by noting 
that “[p]ermitting coercive joinder also undermines the two 
aims of the Eleventh Amendment: protection for a state’s 
autonomy and protection for its pocketbook.”  Id. at 506.  
According to our sister circuit, a contrary ruling would 
undermine the Amendment’s aims by:  (a) allowing a private 
party to waive a state’s sovereign immunity, and (b) 
compelling “[p]remature litigation [that] potentially limits the 
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costs [the state] can recover.”  Id.  These same concerns 
motivate our decision today.  

 GSK preemptively questions our holding by citing three 
Supreme Court cases that held that the Eleventh Amendment 
did not cover a private party’s suit involving a state.  In the first 
case, Cohens, the Supreme Court held that the Eleventh 
Amendment did not cover a criminal defendant’s appeal from 
a state court to the Supreme Court of the United States on a 
writ of error.  19 U.S. at 407–08.  In the second case, California 
v. Deep Sea Research, Inc., the Supreme Court found that the 
Eleventh Amendment did not apply to an in rem complaint 
over a sunken ship that the State of California claimed as its 
own after the private party filed the in rem suit.  523 U.S. 491, 
496 (1998).  In the third case, Tennessee Student Assistance 
Corp. v. Hood, the Supreme Court held that the Eleventh 
Amendment did not apply to discharge orders in in rem 
bankruptcy proceedings even though a state agency had 
guaranteed the allegedly dischargeable loan.  541 U.S. 440, 
449 (2004).  

 In addition to these Supreme Court cases, GSK relies on 
three sister circuit cases that held that motions to remove or 
transfer did not implicate the Eleventh Amendment. Cal. ex 
rel. Lockyer v. Dynegy, Inc., 375 F.3d 831, 845, 848 (9th Cir. 
2004) (observing that “Cohens counsels strongly that removal 
does not constitute the commencement or prosecution of a suit” 
and holding that “a state that voluntarily brings suit as a 
plaintiff in state court cannot invoke the Eleventh Amendment 
when the defendant seeks removal to a federal court of 
competent jurisdiction”); Okla. ex rel. Edmondson v. Magnolia 
Marine Transp. Co., 359 F.3d 1237, 1240 (10th Cir. 2004) 
(“We hold that the State may not assert its Eleventh 
Amendment immunity to preclude defendants’ removal of the 
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tort action it brought against them in its own courts.”); Regents 
of the Univ. of Cal. v. Eli Lilly & Co., 119 F.3d 1559, 1565 
(Fed. Cir. 1997) (finding “that the Eleventh Amendment does 
not deprive the Indiana district court of jurisdiction in this 
case” because “it does not involve any claim or counterclaim 
against [the state] that places [the state] in the position of a 
defendant”). 

 We distinguish these Supreme Court and sister circuit 
cases from the case at bar because none of the private parties 
in the cases cited by GSK sought legal or equitable remedies 
against the State.  Indeed they sought a writ of jurisdiction that 
“acts only on the record,” Cohens, 19 U.S. at 410, a removal 
notice that was not “dissimilar” from a writ of jurisdiction, 
Dynegy, 375 F.3d at 845,1 a transfer motion that “does not 
involve any claim or counterclaim against” the State, Eli Lilly 
& Co., 119 F.3d at 1565,2 an in rem admiralty action where the 
“the possession of the” sovereign was not “invaded under 
process of the court,” Deep Sea Research, 523 U.S. at 507, and 
an in rem bankruptcy determination not “seeking to recover 

                                              
1  GSK unsuccessfully sought to remove Louisiana’s state court 
case to the United States District Court for the Middle District 
of Louisiana.  Ruling and Order, Louisiana v. SmithKline 
Beecham Corp., No. 15-cv-00055 (M.D. La. Feb. 4, 2015), 
ECF No. 38.  As GSK’s counsel conceded at Oral Argument, 
this issue is not before us.  

2 While the removal notice was pending in the Middle District 
of Louisiana, GSK futilely tried to transfer the case from the 
Middle District of Louisiana to the Eastern District of 
Pennsylvania.  Louisiana v. SmithKline Beecham Corp., No. 
15-cv-00055, (M.D. La. Feb. 4, 2015), ECF No. 36.  
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property in the State’s hands,” Hood, 541 U.S. at 441–42.  As 
a result, we conclude that the Eleventh Amendment applies 
here.  

B. 

 The Eleventh Amendment prevented the District Court 
from issuing an injunction against Louisiana because 
Louisiana did not waive its sovereign immunity.  A suit may 
avoid the Eleventh Amendment’s broad prohibition in three 
ways.  “First, Congress may authorize such a suit in the 
exercise of its power to enforce the Fourteenth Amendment—
an Amendment enacted after the Eleventh Amendment and 
specifically designed to alter the federal-state balance.  Second, 
a State may waive its sovereign immunity by consenting to 
suit.”  Coll. Sav. Bank v. Fla. Prepaid Postsecondary Educ. 
Expense Bd., 527 U.S. 666, 670 (1999) (internal citation 
omitted).  Third, a private party may sue a state official to 
prevent the official from violating federal law.  Ex parte Young, 
209 U.S. 123, 159–60 (1908).  GSK argues that Louisiana 
waived its sovereign immunity.  We disagree.  

 The State of Louisiana did not waive its sovereign 
immunity by receiving a CAFA notice and by failing to oppose 
the settlement based on that notice.  A state waives its 
immunity “if the State makes a ‘clear declaration’ that it 
intends to submit itself to our jurisdiction.”  Coll. Sav. Bank, 
527 U.S. at 675–76 (citation omitted).  The law “requir[es] a 
‘clear declaration’ by the State of its waiver” to ensure “that 
the State in fact consents to suit” and because “there is little 
reason to assume actual consent based upon the State’s mere 
presence in a field subject to congressional regulation.”  Id. at 
680. 
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 In College Savings Bank, a private party sued a state for 
infringing upon a patent.  Id. at 671.  The private party argued 
that the Eleventh Amendment did not bar the suit because the 
State “constructively waived its immunity from suit by 
engaging in the voluntary and nonessential activity . . . after 
being put on notice by the clear language of the [Act] that it 
would be subject to . . . liability for doing so.”  Id. at 680.  The 
Supreme Court rejected this argument and found that the State 
did not voluntarily consent to federal jurisdiction by engaging 
in “voluntary and nonessential activity” because “[t]here is a 
fundamental difference between a State’s expressing 
unequivocally that it waives its immunity and Congress’s 
expressing unequivocally its intention that if the State takes 
certain action it shall be deemed to have waived that 
immunity.”  Id. at 680–81. 

 In Lapides v. Board of Regents of University System of 
Georgia, the Supreme Court applied this test and came to a 
different conclusion.  535 U.S. 613, 620 (2002).  In that case, 
a private party sued a state official and the State removed the 
case to federal court.  Id.  Once in federal court, the state 
claimed sovereign immunity.  Id.  The Court observed that 
College Savings did “require[] a ‘clear’ indication of the 
State’s intent to waive its immunity” and held that “[t]he 
relevant ‘clarity’ here must focus on the litigation act the State 
takes that creates the waiver.  And that act—removal—is 
clear.”  Id.   

 In light of College Savings Bank and Lapides, Louisiana 
did not clearly indicate its intent to waive its sovereign 
immunity in the primary suit.  It received a CAFA notice.  That 
notice may not “impose any obligations, duties, or 
responsibilities upon . . . State officials.”  28 U.S.C. § 1715(f).  
After it received this notice, it did not act, in its capacity either 
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as a litigant, as was the case in Lapides, or as a market 
participant, as was the case in College Savings Bank.  As a 
result, we reject GSK’s argument and hold that Louisiana did 
not waive its sovereign immunity in the primary suit by merely 
receiving a CAFA notice and failing to act.  

 GSK attempts to refute this argument in three ways.  We 
find none of them persuasive.  First, it attempts to distinguish 
College Savings Bank by arguing that College Savings Bank 
announced “the test for whether States consented to federal 
jurisdiction by enacting statutes or otherwise engaging in non-
litigation conduct that Congress specified would abrogate 
immunity” and that Lapides “governs whether a State’s 
litigation conduct waives immunity.”  Appellant’s Reply at 18.  
This argument lacks merit because the Court decided Lapides 
and College Savings Bank under the same rule.  Indeed, in 
Lapides, the Court observed that College Saving Bank 
“required a ‘clear’ indication of the State’s intent to waive its 
immunity” and concluded that, in Lapides, “that act—
removal—is clear.”  Id. at 620. 

 Second, GSK argues that “Louisiana cites no authority 
suggesting that only affirmative litigation acts can waive 
immunity.”  Appellant’s Reply at 19.  This characterization 
misconstrues Louisiana’s argument.  Louisiana does not argue 
that only affirmative litigation acts can waive immunity.  
Instead, it argues that a state cannot waive its immunity merely 
by receiving notice and failing to act.  Appellee’s Br. at 23 
(“Sovereign immunity . . .  requires something more than 
silence or inaction before a state can be bound by a federal 
proceeding.”).  This distinction matters because, as explained 
above, College Savings supports the State’s actual position.  
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 Third, GSK asserts, without citation, that “it does not 
follow that sovereign immunity must afford States more 
protection against becoming absent class members than what 
ordinary litigants receive under Rule 23.”  Appellant’s Reply 
at 19.  It reasons that States should not receive more protection 
because “States are far more sophisticated than ordinary 
litigants, and understand the significance of litigation conduct 
far better.”  Id. at 19.  This argument misses the point.  The 
Constitution requires more protections for States than for 
ordinary litigants not because of their sophistication but 
because of their status as sovereigns.  P.R. Aqueduct & Sewer 
Auth., v. Metcalf & Eddy, Inc., 506 U.S. 139, 146 (1993) (“The 
Amendment is rooted in a recognition that the States, although 
a union, maintain certain attributes of sovereignty, including 
sovereign immunity.”).  Analogizing states to private parties 
and comparing their respective sophistication ignores this 
justification.  As a result, we find that Louisiana did not waive 
its sovereign immunity when it received a CAFA notice and 
failed to act.   

C. 

 The District Court did not abuse its discretion in 
denying GSK’s Rule 60(b) motion.  In its briefing before the 
District Court, GSK expressed its belief that another 
organization could have filed a claim on behalf of the State of 
Louisiana.  Because of this suspicion, it asked the claims 
administrator to inform GSK of any claims submitted on 
Louisiana’s behalf.  The claims administrator refused and cited 
its commitment to confidentiality to justify its decision.  After 
the District Court had denied GSK’s motion to enforce the 
settlement agreement, GSK learned that an organization, 
Humana, had submitted a claim on behalf of Louisiana.  Based 
on this information, GSK then moved pursuant to Rule 60(b) 
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on the theory that it had discovered new evidence.  The District 
Court denied this motion.  

 The District Court did not abuse its discretion in 
denying this motion.  A “court may relieve a party or its legal 
representative from a final judgment, order, or proceeding 
for . . . (2) newly discovered evidence that, with reasonable 
diligence, could not have been discovered in time to move for 
a new trial under Rule 59(b).”  Fed. R. Civ. P. 60.  “That 
standard requires that the new evidence (1) be material and not 
merely cumulative, (2) could not have been discovered before 
trial through the exercise of reasonable diligence and (3) would 
probably have changed the outcome of the trial.”  Compass 
Tech., Inc. v. Tseng Labs., Inc., 71 F.3d 1125, 1130 (3d Cir. 
1995).   

 The District Court found that GSK had not carried its 
burden under the second prong because it did not prove that it 
could not have discovered this information with reasonable 
diligence.  It came to this conclusion because GSK did not 
draw on the Court’s power to recover the discovered 
information and because GSK did not show that it could not 
have received this information with a court order.  GSK has not 
cited a case to support its position that reasonable diligence 
requires less than a court order.  As a result, the District Court 
did not abuse its discretion in denying this motion.  

IV. 

 The Eleventh Amendment applies to the settlement 
agreement and the instant enforcement action.  GSK may not 
avoid the Eleventh Amendment’s prohibition.  Additionally, 
the District Court did not abuse its discretion in denying GSK’s 

Case: 16-1124     Document: 003112809776     Page: 19      Date Filed: 12/22/2017



20 
 

Rule 60(b) Motion.  For the foregoing reasons, we will affirm 
the District Court’s orders.   
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JUDGMENT 
______________ 

  
This cause came to be considered on the record from the United States District 

Court for the Eastern District of Pennsylvania and was argued on June 7, 2017.  On 
consideration whereof, it is now hereby ORDERED and ADJUDGED by this Court that 
the orders entered by the District Court on December 21, 2015, and May 31, 2016, are 
hereby AFFIRMED.  Costs shall be taxed against Appellant.  All of the above in 
accordance with the Opinion of this Court.  

 
ATTEST: 

 
      s/ Marcia M. Waldron 

Clerk 
 
Date:  December 22, 2017 
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