Daily Dicta: Repeat After Me: It’s a Bad Idea to
Commit Discovery Fraud
“A party who knowingly distorts or conceals the truth undermines the integrity
of the process and maligns justice itself," wrote Senior U.S. District Judge Karon
Owen Bowdre in Alabama.
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The response by Senior U.S. District Judge Karon
Owen Bowdre? You had me at falsifying test strip
invoices.
“The court need not proceed any further than Roche’s
first allegation—that ‘Defendants’ document production contains numerous demonstrable forgeries that
have never been corrected, explained, or even acknowledged,’” wrote Bowdre, who was appointed to the bench
by President George W. Bush. “This allegation alone,
demonstrated by clear and convincing evidence, is more
than enough to require case-ending sanctions.”
However, she didn’t sanction all the defendants—a
network of about 36 pharmacies and related entities located primarily in Alabama and Mississippi—
because the allegations were not specific enough
against most of them.
But she did rule against individual defendants
Phil Minga and Konie Minga, who allegedly control
the enterprise, and their alleged companies, Priority
Healthcare and Medpoint Advantage LLC.
According to Roche’s amended complaint, the Priority
Care enterprise “bills insurance companies multiple millions of dollars annually for blood-glucose test strips that
have different product codes, different price structures,
and different eligibilities for insurance reimbursement
than the products patients actually receive.”
As a result, Roche says it paid out at least $30 million in fraudulent rebates to insurance companies and
pharmacy benefit managers.
The company’s suit against the Priority Care enterprise asserts common law and statutory fraud, conspiracy to commit fraud, negligent misrepresentation,
unjust enrichment and RICO violations.
Defense counsel Bruce Rogers of Bainbridge Mims
Rogers & Smith in Birmingham, Alabama did not
immediately respond to a request for comment.
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His firm appears to be the fourth set of lawyers for
the defendants since the case was filed in September
of 2018—but the Patterson team took pains not to
blame opposing counsel for any alleged misconduct.
“To be absolutely clear: Roche does not contend
that defendants’ prior counsel had any involvement
in their fraud on the court and it does not expect
defendants’ newest counsel to do so either,” Potter
wrote in Roche’s motion for sanctions. “Defendants
themselves, not their counsel, are solely responsible
for their litigation misconduct.”
Bowdre in issuing default judgment offered some
lofty sentiments on truth, justice and the American
way.
“The American judicial system depends on the
integrity of the participants, who seek the truth
through the adversarial but good-faith presentation
of arguments and evidence,” she wrote. “A party who
knowingly distorts or conceals the truth undermines
the integrity of the process and maligns justice itself.”
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