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In this false advertising case, Appellant Quidel Corporation (“Quidel”) 

challenges the district court’s grant of summary judgment for Appellees, Siemens 

Medical Solutions USA, Inc. and Siemens Healthcare Diagnostics Inc. 

(“Siemens”), on their Lanham Act false advertising claims (§ 43(a)), unfair 

competition claims (Cal. Bus. & Prof. Code § 17200), False Advertising Law 

claims (Cal. Bus. & Prof. Code § 17500), and intentional interference with 

prospective economic advantage claims.1  We have jurisdiction under 28 U.S.C. § 

1291 and we affirm.2   

1. There is no triable issue on materiality as to the laboratories.  Even 

if Siemens’ advertising of its assay, Immulite, was false, it was not material to the 

laboratories’—LabCorp and Sonic/CPL—decision to purchase Immulite and not 

Quidel’s assay, Thyretain.  The laboratories “are the ones who pay Quidel and 

Siemens for the [assays]; once a physician orders a[n assay], the lab ships it and 

pays the manufacturer for that [assay].”  Quidel Corp. v. Siemens Med. Sols. USA, 

Inc., No. 16-CV-3059-BAS-AGS, 2020 WL 4747724, at *5 (S.D. Cal. Aug. 17, 

2020).  There is no direct evidence in the record for which a reasonable juror could 

 
1 The parties and the district court have treated the state law claims as rising and 

falling with the Lanham Act claim.  We do the same.  See Cleary v. News 

Corp., 30 F.3d 1255, 1262-63 (9th Cir. 1994). 

 
2 None of Quidel’s claims were waived.  We also agree with the district court that 

the false advertising and unfair competition claims were not precluded or 

preempted by the Federal Food, Drug, and Cosmetic Act (“FDCA”).   
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find that Siemens’ allegedly false statements were material to the decision-making 

processes of the two laboratory customers.  The testimony of the lab 

representatives for LabCorp and Sonic/CPL establishes that the challenged 

statements in Siemens’ materials—scientific presentations, press releases, and 

other documents like the DocAlert and Instructions for Use (“IFU”) package 

insert3—are not likely to have “influence[d] purchasing decisions.”  

TrafficSchool.com, Inc. v. eDriver Inc., 653 F.3d 820, 828 (9th Cir. 2011).  

   As to Sonic, its decision to switch from Thyretain to Immulite was clearly 

influenced by a comprehensive, internal validation process.    Testimony from Dr. 

Mark Silberman establishes that its validation study was based on rigorous 

procedure and protocol independent of any marketing materials.    For example, 

Dr. Silberman testified that he “does not believe that any of [Siemens’] press 

releases had any impact on the lab’s decision to assess and validate [Immulite]” 

and that “[p]rior to the adoption of [Immulite]” he “did not review statements on 

[Siemens’] website about the assay.”  Quidel Corp. v. Siemens Med. Sols. USA, 

Inc., No. 16-CV-3059-BAS-AGS, 2019 WL 5320390, at *7 (S.D. Cal. Oct. 21, 

2019).  Quidel’s cherry-picking of isolated and selective quotes from Dr. 

Silberman’s testimony to argue that Sonic/CPL “relied on the package insert” and 

 
3 Immulite’s IFU read in part: “TSHR autoantibody (TRAb) assays do not 

distinguish between TSI and TBI.  The IMMULITE . . . TSI assay utilizes . . . 

receptors . . . for the specific detection of thyroid stimulating autoantibodies.”   
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Siemens’ communications that indicated Immulite is a TSI assay only and not a 

TRAb assay, does not establish a genuine issue of material fact on materiality.    

Rather, this evidence goes to whether Siemens’ allegedly false statements 

“deceived or had the tendency to deceive a substantial segment of its audience.”  

Newcal Indus., Inc. v. Ikon Off. Sol., 513 F.3d 1038, 1052 (9th Cir. 2008).  The 

dissent suggests that inferences can be made from these statements to establish 

deception.  Diss. at 3–4.  But such inferences would not be reasonable, as required 

to defeat summary judgment.  And we must not elide otherwise distinct Lanham 

Act elements.  See also William H. Morris Co. v. Grp. W, Inc., 66 F.3d 255, 257 

(9th Cir. 1995).  

  As to LabCorp, its decision to switch from Thyretain to Immulite was 

clearly influenced by an internal validation process.    Dr. Andre Valcour explained 

how LabCorp’s analytic evaluation involved “FDA submitted data,” exhaustive 

literature review and its own procedures for independent verification of the assay’s 

performance.    At most, statements reflecting the lab representatives’ reliance on 

information in the package insert and internal debate by the laboratories’ decision-

makers pertain to the required element of deception, not materiality.  See 

Southland Sod Farms v. Stover Seed Co., 108 F.3d 1134, 1139 (9th Cir. 1997).  

The extensive vetting completed by these sophisticated experts leading to their 

eventual purchase of Siemens’ assay overcomes Quidel’s position that the 
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challenged statements amount to conflicting evidence on materiality.    In other 

words, the nature of the audience—highly-skilled and credentialed professionals—

is such that representations about the type and quality of an assay are not 

reasonably likely to influence their purchasing decisions even if it attracted the 

labs’ primary interest.  

 2. There is no triable issue on actual injury based on allegedly false 

advertising to the physicians.  See Harper House, Inc. v. Thomas Nelson, Inc., 889 

F.2d 197, 210 (9th Cir. 1989).  The district court properly rejected both of Quidel’s 

damages theories as to the physicians.  First, as the district court previously found, 

“Quidel cannot claim that its damages are caused by the lab carrying the product 

which in turn leads to the physicians ordering the product from the lab,” Quidel 

Corp., 2020 WL 4747724, at *5, because it is “the labs [that] decided which 

product to carry on their own, not as a result of Siemens.”  Id.  Second, having 

determined that Quidel did not satisfy its obligations under Federal Rule of Civil 

Procedure 26, and that such error was not harmless, the district court did not abuse 

its discretion when it barred Quidel from presenting its alternative damages theory 

under Rule 37.    See Yeti by Molly, Ltd. v. Deckers Outdoor Corp., 259 F.3d 1101, 

1106 (9th Cir. 2001).  

An “award of profits with no proof of harm” is “appropriate in 

false comparative advertising cases, where it’s reasonable to presume that every 
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dollar defendant makes has come directly out of plaintiff’s pocket.”  

TrafficSchool.com, Inc., 653 F.3d at 831.  The presumption is inapplicable when, 

as here, the “advertising does not directly compare defendant’s and plaintiff’s 

products.”  Id.   

  The record shows that Siemens did not engage in false advertising to the 

physicians, comparative or otherwise.  Siemens informed the physicians through 

its 2016 DocAlert message that its Immulite assay detects stimulating antibody 

“preferentially” —i.e., with bias—in favor of stimulating over blocking antibodies.    

The record demonstrates that use of the term “preferentially” in this instance is 

accurate.    Had Siemens informed the physicians that Immulite detects stimulating 

antibody “only,” as it represented elsewhere, then the statement would be false.  

See also Southland Sod Farms, 108 F.3d at 1139.  While the 2016 DocAlert 

message specifically referenced Thyretain and informed physicians about 

Immulite—the information that identified “Thyretain” was not challenged as false.4    

But even if Siemens’ representations were false, the advertisement is not a 

comparative one.  The alleged false statements must be misleading in context—

given comparative factors like pertinent market, graphics, and language.  Cf. U-

 
4 Quidel’s opposition to the motion to dismiss stated: “The [Complaint] . . . does 

not allege that the name of the IMMULITE Assay nor its sensitivity and specificity 

data are false,” and Quidel acknowledges that it “is not challenging Immulite’s 

name and performance data.”   
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Haul Int’l, Inc. v. Jartran, Inc., 681 F.2d 1159, 1159-60 (9th Cir. 1982) (holding 

false representation in a comparative advertising campaign for truck and trailer 

services where select advertisements featured pictures of the competitor’s product 

and other advertising that did not mention the competitor or use pictures of its 

product but made “implicit[] compar[isons]”).  And Quidel does not dispute the 

actual comparative statement here about the assays’ performance data—on clinical 

sensitivity and specificity—which was FDA-approved.5  In fact, construing the 

DocAlert as a whole counsels against narrowing in on the one bullet-point phrase 

that references Thyretain’s data in comparison to Immulite’s (98.6 % as compared 

to 92%).  The overall message conveyed by the DocAlert is the quality and 

characteristics of Immulite that improve management of Graves’ disease.  The 

document includes six bullet point phrases, aside from multiple headers and an 

introductory paragraph.  Taken in context of all the DocAlert’s features, the FDA-

approved content that references Quidel cannot serve as the basis for a false 

comparative advertising claim.   

 
5 The DocAlert, sent to physicians, contained the following allegedly false 

statements: “TRAb tests are not designed to discriminate stimulating, blocking, 

and neutral antibodies often present in [Graves’ disease] patients.  The 

IMMULITE . . . assay is specifically engineered to preferentially detect stimulating 

antibody.”    The DocAlert also specifically mentioned Thyretain: “Superior 

clinical sensitivity for diagnosis of Graves’ disease (98.6%) vs. Thyretain bioassay 

(92%).”   The FDA pre-approved the sensitivity and specificity data which 

Siemens was required to include in the IFU.   
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  Because Quidel “failed to present sufficient evidence upon which a 

reasonable factfinder could conclude that [it] w[as] injured as a result of” Siemens 

allegedly false advertising to the physicians,” Southland Sod Farms, 108 F.3d at 

1145, summary judgment was warranted.6 

  AFFIRMED. 

 
6 To be sure, “a competitor need not prove injury when suing to enjoin conduct that 

violates section 43(a).”  Harper House, Inc., 889 F.2d at 210.  But Quidel has not 

met the elements for a permanent injunction.  See eBay, Inc. v. MercExchange, 

L.L.C., 547 U.S. 388, 391 (2006). 
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Quidel Corp. v. Siemens Medical Solutions, USA, Inc., No. 20-55933 
 
BENNETT, Circuit Judge, dissenting: 
 

I respectfully dissent because proper application of summary judgment 

standards compels the conclusion that summary judgment is inappropriate.  

I.  

Appellant Quidel Corporation (“Quidel”) sells Thyretain, an assay (blood 

test) that it claims detects only thyroid stimulating immunoglobulins (“TSI”).  

Appellees Siemens Medical Solutions USA, Inc. and Siemens Healthcare 

Diagnostics, Inc. (together, “Siemens”) sell Immulite, a competing assay.  Two 

laboratories, Sonic Healthcare USA (“Sonic”) and Laboratory Corporation of 

America Holdings (“LabCorp”), switched from purchasing Thyretain to Immulite.   

Quidel sued Siemens, alleging that Siemens engaged in false or misleading 

advertising by stating or implying that Immulite is a “TSI only” assay.  According 

to Quidel, Immulite is not a “TSI only” assay; it is a “TRAb”1 assay because it 

detects both TSI and thyroid blocking immunoglobulins (“TBI”).  Quidel brought 

Lanham Act false advertising claims based on Siemens’s alleged false advertising 

directed at laboratories and physicians.2  Although the district court found a triable 

 
1 TRAb stands for thyroid-stimulating hormone receptor antibody. 
2 The elements of a Lanham Act § 43(a) false advertising claim are: 
 
(1) a false statement of fact by the defendant in a commercial 
advertisement about its own or another’s product; (2) the statement 

FILED 
 

OCT 7 2021 
 

MOLLY C. DWYER, CLERK 
U.S. COURT OF APPEALS 
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issue on falsity, it granted summary judgment on the Lanham Act claim related to 

the laboratories because Quidel had failed to show a triable issue on the element of 

materiality.3  The district court also granted summary judgment on the Lanham Act 

claim related to the physicians because Quidel had failed to show a triable issue on 

the element of injury. 

I would reverse and remand as to all claims because, construing the evidence 

in the light most favorable to Quidel, there are triable issues on materiality and 

injury.4  See Southland Sod Farms v. Stover Seed Co., 108 F.3d 1134, 1138 (9th 

Cir. 1997). 

II.  

Materiality is a required element of a false advertising claim under the 

Lanham Act.  Id. at 1139.  A statement is material if “it is likely to influence the 

 
actually deceived or has the tendency to deceive a substantial segment 
of its audience; (3) the deception is material, in that it is likely to 
influence the purchasing decision; (4) the defendant caused its false 
statement to enter interstate commerce; and (5) the plaintiff has been or 
is likely to be injured as a result of the false statement, either by direct 
diversion of sales from itself to defendant or by a lessening of the 
goodwill associated with its products. 

 
Southland Sod Farms v. Stover Seed Co., 108 F.3d 1134, 1139 (9th Cir. 1997) 
(footnote omitted). 

3 I agree with the district court that there are triable issues of fact as to 
falsity. 

4 Like the majority, I would treat the state law claims as rising and falling 
with the Lanham Act claims. 

Case: 20-55933, 10/07/2021, ID: 12250346, DktEntry: 107-1, Page 10 of 16



3 
 

purchasing decision.”  Id.  This means that “plaintiffs are not required to present 

evidence that defendants’ misrepresentation actually influenced consumers’ 

purchasing decisions, but that it was likely to influence them.”  Cashmere & Camel 

Hair Mfrs. Inst. v. Saks Fifth Ave., 284 F.3d 302, 313 (1st Cir. 2002).  

“[M]ateriality focuses on whether the false or misleading statement is likely to 

make a difference to purchasers.”  Id. at 312 n.10.  Thus, statements that concern 

“important factors in consumer purchasing decisions” can be material, ThermoLife 

Int’l, LLC v. Gaspari Nutrition Inc., 648 F. App’x 609, 615 (9th Cir. 2016), and a 

statement “need not be the only basis for the consumer’s decision” to be material, 

Oil Heat Inst. of Or. v. Nw. Nat. Gas, 708 F. Supp. 1118, 1123 (D. Or. 1988). 

Drawing all reasonable inferences in Quidel’s favor, Siemens’s statements 

that expressly or impliedly communicated that Immulite is a TSI assay and not a 

TRAb assay were material to the laboratories’ decision to switch from Thyretain to 

Immulite.  Dr. Silberman, a Sonic representative, testified that whether Immulite 

was a TSI assay was an important factor to Sonic and that Sonic wanted to replace 

Thyretain with another TSI assay, not with a TRAb assay.  Similarly, Dr. Valcour, 

a LabCorp representative, testified that LabCorp wanted a TSI assay and would not 

have been interested in Immulite if it were a TRAb assay.  Quidel also submitted 

evidence that scientists within LabCorp did not want to switch to Immulite because 
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it appeared to be a TRAb assay.  And in advertising Immulite, Siemens repeatedly 

highlighted the distinction between TSI and TRAb. 

A rational juror could easily infer from this evidence that whether Immulite 

was a TSI assay was an important factor to the laboratories—one likely to influence 

their decisions—and that Siemens made the representations it did because it knew 

the distinction between TSI and TRAb was important to the purchasers.  Indeed, 

that the laboratories were only interested in a TSI assay to replace Thyretain 

supports that the laboratories would not have even considered Immulite had 

Siemens advertised it as a TRAb assay.  Put another way, a juror could easily find 

that Siemens’s statements were likely to influence the laboratories’ purchasing 

decision because its statements attracted the laboratories and prompted them to 

conduct their own tests before ultimately purchasing Immulite.5  Siemens’s alleged 

false statements were the catalyst that led to the purchasing decision and therefore 

likely influenced the purchasing decision.  Thus, I would find a triable issue on 

materiality.  

The majority reaches a contrary conclusion by fully crediting Dr. 

Silberman’s and Dr. Valcour’s testimonies that the laboratories’ decision to switch 

 
5 I note that even if the laboratories’ purchasing decision may have been 

partly influenced by their own testing, that fact would not preclude a juror from 
concluding that Siemens’s statements were likely to (and did, at least in part) 
influence their purchasing decision.  See Oil Heat Inst. of Or., 708 F. Supp. at 
1123. 
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to Immulite resulted from the laboratories’ internal validation processes, not 

Siemens’s alleged false statements.  Maj. at 2–5.  But a reasonable juror could 

reject this testimony given that the laboratories’ witnesses had strong incentives to 

give testimony validating their prior decisions.  The laboratories’ sophisticated 

experts would be reluctant to admit that they had been deceived and had 

incorrectly recommended switching to Immulite.  More importantly, the majority 

ignores the evidence discussed above, which supports the inference that Siemens’s 

alleged false statements were material to the laboratories.  But even if the majority 

were correct in fully crediting the testimonies on summary judgment, thereby 

rejecting the inferences that favor the non-moving party, summary judgment for 

Siemens would still be improper.  Even fully crediting the testimonies, a rational 

juror could surely find that these crucial representations were likely to influence the 

purchasing decisions.6 

III.  

 The parties agree that a presumption of injury could apply to the Lanham 

Act false advertising claim related to the physicians if: (1) Quidel and Siemens 

 
6 Even if a jury were to determine (were the question relevant) that the 

laboratories ultimately purchased based on their own tests, that doesn’t matter to 
whether the representations were likely to influence the purchasing decisions.  
Indeed, even in the light most favorable to the moving party, it would be difficult 
for anyone to seriously claim that the purchasing decisions would have been the 
same had Siemens represented what Quidel claims is the truth (even with puffery): 
“Immulite—An exceptional TRAb assay!” 
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operate in a two-player market, or (2) Siemens engaged in false comparative 

advertising.  See TrafficSchool.com, Inc. v. Edriver Inc., 653 F.3d 820, 831 (9th 

Cir. 2011); see also ThermoLife Int’l, 648 F. App’x at 616; Munchkin, Inc. v. 

Playtex Prods., LLC, 600 F. App’x 537, 537–38 (9th Cir. 2015). 

 Even though the parties agree that a presumption of injury could apply if 

Quidel and Siemens operate in a two-player market and the district court ruled on 

the issue, the majority fails to address it.  The evidence supports that the parties 

operate in a two-player market.  As discussed above, Sonic and LabCorp wanted to 

replace Thyretain with Immulite.  The laboratories did not want to replace 

Thyretain with a TRAb assay.  Because the laboratories considered only Immulite 

and not TRAb assays, a factfinder could reasonably infer that Quidel and Siemens 

operate in a two-player market—the TSI player market.  Quidel’s survey evidence, 

which shows that a majority of the physicians surveyed are likely to order both a 

TSI assay and a TRAb assay for a patient, also supports the inference that TSI and 

TRAb assays are complements, not competitors, and therefore Thyretain and 

Immulite do not compete with TRAb assays.  Based on this evidence, I would find 

that there is a triable issue on whether Quidel and Siemens operate in a two-player 

market. 

 There is also a triable issue on whether the 2016 DocAlert message was a 

false comparative advertisement.  The DocAlert message contained the allegedly 
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false statements, which communicated that Immulite was a TSI assay and not a 

TRAb assay: “TRAb tests are not designed to discriminate stimulating, blocking, 

and neutral antibodies often present in [Graves’ disease] patients.  The Immulite 

. . . assay is specifically engineered to preferentially detect stimulating antibody.”7  

Appellant’s Excerpts of Record at 398.  The DocAlert message also expressly 

mentioned Thyretain and compared Immulite to Thyretain: “[Immulite’s] 

[s]uperior clinical sensitivity for diagnosis of Graves’ disease (98.6%) vs. 

Thyretain bioassay (92%).”  Appellant’s Excerpts of Record at 398 (emphasis 

added).  Viewing the DocAlert as a whole and in Quidel’s favor, a factfinder could 

conclude that it was a false comparative advertisement because it falsely 

communicated that Immulite, like Thyretain, is a TSI assay (not a TRAb assay), 

and Immulite is better than Thyretain.  The majority errs by failing to construe the 

DocAlert as a whole and in favor of Quidel.  Maj. at 7–8.  Cf. Southland Sod, 108 

F.3d at 1139 (“When evaluating whether an advertising claim is literally false, the 

claim must always be analyzed in its full context.”).   

Because there are triable issues on whether the parties operate in a two-

player market and whether Siemens engaged in false comparative advertising, 

 
7 As the district court found, there is a triable issue on whether these 

statements were false given Quidel’s evidence: “Plaintiff’s expert Dr. Gupta 
opine[d] that Immulite is unable to distinguish between TSI . . . and TBI . . . . [S]he 
believes Immulite ‘is not specific for TSI as claimed.’”  Thus, viewing this 
evidence in Quidel’s favor, the statements in the DocAlert were false. 
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there is also a genuine dispute about whether a presumption of injury applies.  The 

district court therefore erred in granting summary judgment on the Lanham Act 

claim related to the physicians.8 

In sum, the majority’s decision rests on the improper application of 

summary judgment standards.  The majority ignores evidence favorable to Quidel 

and fails to draw all reasonable inferences in Quidel’s favor.  I therefore 

respectfully dissent.9   

 
8 Because a presumption of injury could apply to the Lanham Act claim, I 

would reverse the district court’s holding that Quidel cannot establish the harm 
necessary to support a permanent injunction.  I note that under the newly amended 
version of 15 U.S.C § 1116(a), it appears that Quidel, if successful on its Lanham 
Act claims, might obtain permanent injunctive relief without affirmative proof that 
it suffered irreparable harm.  See 15 U.S.C. § 1116(a) (“A plaintiff seeking any 
such injunction shall be entitled to a rebuttable presumption of irreparable harm 
upon a finding of a violation identified in this subsection in the case of a motion 
for a permanent injunction . . . .”); see Consolidated Appropriations Act, 2021, 
Pub. L. No. 116-260, § 226(a), 134 Stat. 1182, 2208 (2020). 

9 I agree with the majority that none of Quidel’s claims were waived and that 
its false advertising and unfair competition claims were not precluded or 
preempted by the Federal Food, Drug, and Cosmetic Act.  Maj. at 2 n.2.  
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United States Court of Appeals for the Ninth Circuit 

Office of the Clerk 
95 Seventh Street 

San Francisco, CA 94103 

Information Regarding Judgment and Post-Judgment Proceedings 

Judgment 
• This Court has filed and entered the attached judgment in your case.

Fed. R. App. P. 36. Please note the filed date on the attached
decision because all of the dates described below run from that date,
not from the date you receive this notice.

Mandate (Fed. R. App. P. 41; 9th Cir. R. 41-1 & -2) 
• The mandate will issue 7 days after the expiration of the time for

filing a petition for rehearing or 7 days from the denial of a petition
for rehearing, unless the Court directs otherwise. To file a motion to
stay the mandate, file it electronically via the appellate ECF system
or, if you are a pro se litigant or an attorney with an exemption from
using appellate ECF, file one original motion on paper.

Petition for Panel Rehearing (Fed. R. App. P. 40; 9th Cir. R. 40-1) 
Petition for Rehearing En Banc (Fed. R. App. P. 35; 9th Cir. R. 35-1 to -3) 

(1) A. Purpose (Panel Rehearing):
• A party should seek panel rehearing only if one or more of the following

grounds exist:
► A material point of fact or law was overlooked in the decision;
► A change in the law occurred after the case was submitted which

appears to have been overlooked by the panel; or
► An apparent conflict with another decision of the Court was not

addressed in the opinion.
• Do not file a petition for panel rehearing merely to reargue the case.

B. Purpose (Rehearing En Banc)
• A party should seek en banc rehearing only if one or more of the following

grounds exist:
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► Consideration by the full Court is necessary to secure or maintain
uniformity of the Court’s decisions; or

► The proceeding involves a question of exceptional importance; or
► The opinion directly conflicts with an existing opinion by another

court of appeals or the Supreme Court and substantially affects a
rule of national application in which there is an overriding need for
national uniformity.

(2) Deadlines for Filing:
• A petition for rehearing may be filed within 14 days after entry of

judgment. Fed. R. App. P. 40(a)(1).
• If the United States or an agency or officer thereof is a party in a civil case,

the time for filing a petition for rehearing is 45 days after entry of judgment.
Fed. R. App. P. 40(a)(1).

• If the mandate has issued, the petition for rehearing should be
accompanied by a motion to recall the mandate.

• See Advisory Note to 9th Cir. R. 40-1 (petitions must be received on the
due date).

• An order to publish a previously unpublished memorandum disposition
extends the time to file a petition for rehearing to 14 days after the date of
the order of publication or, in all civil cases in which the United States or an
agency or officer thereof is a party, 45 days after the date of the order of
publication. 9th Cir. R. 40-2.

(3) Statement of Counsel
• A petition should contain an introduction stating that, in counsel’s

judgment, one or more of the situations described in the “purpose” section
above exist. The points to be raised must be stated clearly.

(4) Form & Number of Copies (9th Cir. R. 40-1; Fed. R. App. P. 32(c)(2))
• The petition shall not exceed 15 pages unless it complies with the

alternative length limitations of 4,200 words or 390 lines of text.
• The petition must be accompanied by a copy of the panel’s decision being

challenged.
• An answer, when ordered by the Court, shall comply with the same length

limitations as the petition.
• If a pro se litigant elects to file a form brief pursuant to Circuit Rule 28-1, a

petition for panel rehearing or for rehearing en banc need not comply with
Fed. R. App. P. 32.
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• The petition or answer must be accompanied by a Certificate of Compliance
found at Form 11, available on our website at www.ca9.uscourts.gov under
Forms.

• You may file a petition electronically via the appellate ECF system. No paper copies are
required unless the Court orders otherwise. If you are a pro se litigant or an attorney
exempted from using the appellate ECF system, file one original petition on paper. No
additional paper copies are required unless the Court orders otherwise.

Bill of Costs (Fed. R. App. P. 39, 9th Cir. R. 39-1) 
• The Bill of Costs must be filed within 14 days after entry of judgment.
• See Form 10 for additional information, available on our website at

www.ca9.uscourts.gov under Forms.

Attorneys Fees 
• Ninth Circuit Rule 39-1 describes the content and due dates for attorneys fees

applications.
• All relevant forms are available on our website at www.ca9.uscourts.gov under Forms

or by telephoning (415) 355-7806.

Petition for a Writ of Certiorari 
• Please refer to the Rules of the United States Supreme Court at

www.supremecourt.gov

Counsel Listing in Published Opinions 
• Please check counsel listing on the attached decision.
• If there are any errors in a published opinion, please send a letter in writing

within 10 days to:
► Thomson Reuters; 610 Opperman Drive; PO Box 64526; Eagan, MN 55123

(Attn: Jean Green, Senior Publications Coordinator);
► and electronically file a copy of the letter via the appellate ECF system by using

“File Correspondence to Court,” or if you are an attorney exempted from using
the appellate ECF system, mail the Court one copy of the letter.
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UNITED STATES COURT OF APPEALS 
FOR THE NINTH CIRCUIT

Form 10. Bill of Costs
Instructions for this form: http://www.ca9.uscourts.gov/forms/form10instructions.pdf

9th Cir. Case Number(s)

Case Name

The Clerk is requested to award costs to (party name(s)): 

I swear under penalty of perjury that the copies for which costs are requested were 
actually and necessarily produced, and that the requested costs were actually 
expended.

Signature Date
(use “s/[typed name]” to sign electronically-filed documents)

COST TAXABLE REQUESTED 
(each column must be completed)

DOCUMENTS / FEE PAID No. of 
Copies

Pages per 
Copy Cost per Page TOTAL 

COST

Excerpts of Record* $ $

Principal Brief(s) (Opening Brief; Answering 
Brief; 1st, 2nd , and/or 3rd Brief on Cross-Appeal; 
Intervenor Brief)

$ $

Reply Brief / Cross-Appeal Reply Brief $ $

Supplemental Brief(s) $ $

Petition for Review Docket Fee / Petition for Writ of Mandamus Docket Fee $

TOTAL: $

*Example: Calculate 4 copies of 3 volumes of excerpts of record that total 500 pages [Vol. 1 (10 pgs.) + 
Vol. 2 (250 pgs.) + Vol. 3 (240 pgs.)] as:  
No. of Copies: 4; Pages per Copy: 500; Cost per Page: $.10 (or actual cost IF less than $.10); 
TOTAL: 4 x 500 x $.10 = $200.

Feedback or questions about this form? Email us at forms@ca9.uscourts.gov

Form 10 Rev. 12/01/2018
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